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REFACE. 



This volume of Lectures could never have been written 
but for the facilities offered to me for using the principal 
Collections of Sanskrit MSS. in England and India. It 
is in particular to Dr. R. Rost, Librarian of the India 
Office Library, London, and to K. M. Chatfield, Esq., 
Director of Public Instruction, Bombay, that my heartiest 
thanks are due for the readiness with which they have 
responded to my applications for the loan of Sanskrit MSS. 
under their care. Similar aid has been received from Pro- 
fessor Bilhler and from the late lamented Dr. Bumell, 
both of whom have allowed me the use of their valuable 
collections of legal Sanskrit MSS. Professor BUhler has 
obliged me, moreover, by the loan of a MS. sketch of 
Lectures on Indian Family Law, delivered by himself in the 
University of Vienna. Occasional references to this MS. 
(designed as Bilhler MS.) will be found in the Notes to 
this volume. A complete enumeration of the MSS. of 
unpublished Sanskrit works consulted in the present worit, 
showing the Collections from which they were taken, will 
be found in the first Index. 

The reader is requefited not to overlook the list of Errata, 
at the close of this volume. The printing of the book 
having extended over a space of more than twenty months, 



VI PUKFACE. 

it was impossible for me to stay in India till it was out, 
and it was equally impossible for me to revise those Proof- 
sheets more than once which had to be sent to me from 
India. Accented letters were not available in sufficient 
numbers at first, and had to be substituted subsequently 
for unaccented ones. Owing to these circumstances the 
number of misprints is, unfortunately, considerable. All the 
more important Errata have been put together at the end 
of this volume. 

Of the various Appendixes, Appendix A contains a coir 
lection of Sanskrit texts quoted in this volume. The Note 
on Burmese Law contains a resumi of the important dis- 
coveries recently made in that field by the Judicial Com- 
missioner of Burma and his learned assistants. The General 
Note on the Law of Adoption contains copious extracts 
from that valuable production of the founder of the Tagore 
Lectures, the Dattakaqiromani, translated into English by 
myself. It had been my intention to add, in a further 
Appendix, a number of other extensive Sanskrit texts from 
unpublished works, together with an English translation, 
but the difficulties experienced in the printing of Appendix A 
led to the abandonment of this design, and to the reserv- 
fttion of the other Sanskrit texts for a separate publication. 

J. JOLLY. 
WilBZBURQ, (Germany.) 



TABLE OF CONTENTS. 



lecttire I. 

Nkw Matkrials roR a Historical Study or Hindu La^ 



1. The 0*mmetUarie$ and DlgeH$, PAf^o. 

Importance of Indian Law — AdTuntafres of th« hittorieal method — 0>m- 
pamtlra tlariMpntdenee — Racoiit pro|rrM« in lb« stady of Indian Lnw — 
fht Commeiitari^a — AMliira — Ills loat Commentnrjr on th« Code of 
Mana — M6ilh<tithi*t Manali'hit)i}-a — Iteatoretl by Madanapila — Ut- 
dhiiithi*! SmriliTiTeka — Hi* morit an a Commtntalnr — Othor Com- 
menlariei — (ioTindariJa — SanraJna-NArtfranit — Kiillilka — Ri|;baT4- 
Banda — A Kashmir ian Commentary — I^andaHtfetiArra — Impurtanee 
of theee works • Milikahiiri — Aparirka — ("dlapiini* — Vi^rf^rara — 
Nandapandita — Dilambhafta — CommenUriea on the Vithon. Pant^ara, 
Apattamba, Qantama-smptit — Importance of the Commentaries — 
Schools of Law — Ilemidri and Dalapati — T<xl«c****«ll* — The flvt 
Sc^oob of Law — Madras Diffssts — Dirabhifa — VlTidAr^Tabbanlana 
«— Treatises on Adoption — Two general qveiiions — The Bengal School 
and the other schools — Rise of the Benical School — Benares School — 
Otiestioii as to the practical character of the Dimta — Rank and poei- 
Uon of their aathors — The}' are scientific treatises ... ... ... 1 



lertute ii. 

New Matrrials for a Historical Study ot Hindu Liw. 



3. The Prinripal Smritis. 

ifili snd Smfitis — The other sources of law — Par Anas — The Veda — 
Cv«tnmarj Uw — Admin Stir at Ion of lattice in the Nstlre Coarit — The 
SmfitichandrikA on local ussfe — References to cutrom In the Smf itk — 
Importance of the Smfiits — Recent prn^p^ess of their study — The 
Dharmastltras — ApattamtMi — Bamlhtfrans, Vasishlha, Gsntams, Tishiia 
— Where composed — Const itatioti snd aciirity of the Schools — Relatio« 
to the Vedas — Rise of the metrical Smfitit — Their posteriority to the 
D^armssdtras — Varions opinions reKardioK the Sfte of liana — liana's 
reptitalinn as a I^exitlstor — Different recensions of his Code — Archaic 
chsracter of its laws — Commentaries — llfihasnati and KAtytfiraaa — 
Introdnction In N^adn — Batm^se law-book* — llie Mtoavas — Boar 
of Bana - T^'iarslkys -^ NArads 



VIII TABLE OF CONTKNTS. 

Ircturi Hi. 

Nkw Matbbials roB ▲ Histobioal Study or Hindu Law. 

Page. 

8. 7%e Minor Smritit and the Smriti Fragments, 

Number of the Siufitit — Minor Smritis— Works in the Siitra ttylt — 
Hetrioal SmfitU — Har(u ~ Sectarian worki — Lo«t workn on 'Civil 
law — The recently ditooTered fragment of Nirada — Date of the 
NArada-imriti — Introduction to Ndrmla — The quotations — The loti 
Smf itis — rragtuenu of Dharniatiitraa — Uarfu, — Cankhalikhita — 
Cankha — Ufanat and Pai^hinasi — Bfihaspati and KAtyayana — 
Bfihaapati — Kiitytfyana — CtMnpariaon of these two authors with 
TIJnaTalkya and Narada — Fraginenu of minor works: 1. Independent 
works — Vyisa — Devala — PiiAmnha — Miscelianetms fragments — 
2. The several redactions of divers Snifitis — 8. Metrical fra^menta 
attributed to the authors of Dharma«dtras and to Mann and Yajna- 
valkya — 4. Anonymous texts ~ Date of the Metrical Smpti frag- 
menu — Legal rules in the Sanskrit play Hficchakafika — Importance 
of the Smriti fragments ... ... ... ... ... ... 51 



Ircturi IV' 

Turn Hindu Family Systmii aooobdino to tus Smbitib. 

Comparative Jurisprudence — The Orientalist's task — Division of the sub- 
ject — Religious character of marriage la India — Marriage a neces- 
sity—Wedding customs not mentioned in the Smf itis — Keasons to 
account for this circumstance — The eight marriage forms, formerly 
aix, originally three — Origin of the more recent forms ^ BaiidliAvsna 
oo marriage — Li formal marriage — Marriage by purchase — The FeKsI 
position of women — The damsel — The wife — The widow — iSefer- 
•nces to Sail — The position of women in Indian fiction — The truth 
about Self — Proprietary rights — 'llie ^oint family — Positioo of the 
father — Position of the mother — Special dignity attaching to her — 
Qradual restriction of the father's power — What was left of it — 
Kight of Primogeniture — Poeitioo of the manager — Mode of enjoy- 
ment of common property ... ... ... ... ... 7Q 



lecture V. 

Turn BA.BLY Law or Pabtition. 

Collective property — Uelics of the old village communities in the Indisn 
y^w — The joint family and the coparcenary — Division of the subject 

— Partition formerly unknown — Immovable property — Naturally indi- 
Tbible property — Bfibaspatl and KAtyAyana — The two classes of 
impartible property — Separate acquisitions in the Dbsrmasdtras — 
Gams of science — Other separate acquisitions — Separate acquisitioiu 
of a son — Fariihle property — Uiffht to demand a partition — Distri- 
bution of the properly during the life of the father — Division after the ' 
laiher's death — Minority and abeence — Caae of pregnant widow- 
Mode of division — Arbitrary distribution by the father — Eoual divi- 
aiott — ' The son bom after partition — Fartition against tlie father's wish 

— Shares of collaterals — Females entitled to a share — The mother — ' 
Stepmothers and paternal grandmothers — The Daughter — Charges on 
the estate — Evidence of partition — The kindling of the sacred fire — 
Circunuuntial evidence — Hidden eileeu — Progress in the Law of 

F^f iition ... ... ... «•• ••• ••• ••• vO 



TAHLE OF CUNTKNTS. ix 

Urrtiirc Vt. 

Tub BfoDKRN Law of Pahtitiok. Pa^e. 

8enpe nf thin I^ectnre — Nutiire of propfrtr — Origin of llie OAviilihiji^a 
l^w — Miirly (lisqiitsitionf on proprieliiry rif;lil — I lie Mil4kthiir4 doe- 
trine — The fntltcr*! power over ance^iirnl innvablet and wlf-acqiiired 
liind — Gifts of mornblet hv the fnlher — Apparent contmdictiont — 
The father*! power of tlieiuiiion under the Diyahhif^ — UnirerMlitj of 
the doctrine of Fitcinm rttlei — Jfrnntarilmnn's views repirding atten*- 
tion are not t*ecnliar to him — Vnri'^n^ readini^t — Natarallv indiriaible 
property — Separate iMiniiiiiions — MiiAkahari doctrine — l>oiible share 
of the acnnirer aecordiiiff to the Daviblii<;a — Acqnisitinni of a ton ~~ 
The MitikthariK doctrine re(;ardinir divisible property — The later 
Digests of the MiiAkshnri School — Mnyiikha ~ Vividatindara — 
Viramitrodaya — Madniia|»iirijitn — Smfiiichaiulriki — Sarasriitfvilisa 

— Proper t}' inherited frmn ctdiaternis — Ancestral property recovered 

— ViviiUlMehintiinaiii — Time of partition according to the DayibhiCga; 
according to the Miilkshar4 — Chnrarler of the IliiAkshara doctrine — 
The other writers of the Southern School — lienares School ^Maydkha 

— The Blithillt doctrine — Partition dnring minority of a coparcener — 
Mmle of l>ivi«i»n according to the DayibhagiK — Character of this system 
— Ilie MitAkshari system — Tlie donble share to l>e retained by the father 

— The son born after partition — Csste di<«linctions — Itighis of femalea 
—> Where no assets — Division of liabililirs, partial division, and divi- 
sion of profits — Rights of women on n.irlit ion under Mii4kshsr4 l^w 

— llie widow under Snifitichandrika; imder the Viramitrrxinyn, eie. 

— \Vhere she poMCftses Stiidhana — QncAtion as to share of the step- 
mother, etc. — The fourth share of a dnnuhler — Definition of the term 
"a fourth part" — Itight« ''f women in Itrngal — Kvitlcnre of pnrtition 

— (>nceale«l property — StipiMMcd forfeiture of share by au elder 
brother dieatiug his younger brothers ... ... ... ... 107 



Irrture VH. 

Thb Law or ADomoif, Historic ally Considbbbd. 

Practical importance of the subject — The twelve sons in the nnrmese law- 
bo*«ks and in the Indian law-lKwtks— Principle of cIsMideaiion — Fif- 
teen sons — 'l*he son prorrested auvwhere — Natural sous — Adopted 
sons — The appointe«l daughter — 'I he %oi% of the appointed daughter 
— Illegitimate sons of the wife snd dangliters — The son of concealed 
birth — I he son of a pregnant bride — 'I he dsmnel's son — Nlyoga — 
Oriein of the Nivo}:a — Ihe levirate — I'he qne«tion as to trares of 
polyandry in Ihe faw-lH«ok» — Annloi;ies from the laws of other nstions 
— > ilie son of two futherd — A'lopte<l sons in Ihe propter seit«e of the 
term — Karly abolition of the Ni« o^a nod other primitive mo«|(»4 of adop. 
tinn — The m»»"lern law — No formalities ifr)nired — On»i««init of cere- 
ln«»f«ie« — llentriclion in regnrd to nt;e — Aiio|ttion of n daiichter'* tnn 
■ nd a st«t'>r's Aon — Snftp<'«>e<l priihi(»iiion to iidopt one who*e mother 
the adopter ronhl not hn^e msnied — With whom i« Ni;to;;ii pnii«ihle? 
1 he Viiijsysnil on adoption — Niyotia olisolete — 1 he other wurks on 
adoption — Dv«iimu»h\at ana ado|.tioii — Conclusion ... ... ||| 



Urrlurr ViU. 

UvOIWTRtMTBI) InIIKBITAIICB. 

TIm Hflit of refweeenlalloti — TIm pc tncinit of sfirltaal tlicaey provtd t« 
be f ro w eo w a; I. Fewialt and nateriiAl ancestors — t. (>perali«>« of tbt 
Ititflit t«f l*riwi<»c?nii«ir« ow Criddhaa — K. rriddha* addrs p at d ta 

• remwle anceators — I. Son ami gramlMMt — ft. InirvductiiiM ol fewalea 



TABLE OF CONTENTS. 

Page, 
into the order of heiri — 6. S^pinda derived from Pindar m body — 
7. Propinquity the test of aucce^tioii — tf . Persistency of this doctrine in 
the IIitiU(fharA Schtiol — 9. Yi9ve9vera end other writers of this School 
— 10. The Dayebhigti doctrine — II. Qerins of the Diyabhaga lysteiii 
in earlier writings — 12. Influence of the Bengal system on the other 
Schools — Division of the Law of Inheritance — Unborn descendanu — 
Primogeniture — Abolition of the liight of Primogeniture — Uuw to 
settle the order of seniority between sons of different wives — Inter- 
marriage prohibited — Itigfits of the offspring of mixed marriages — 
Subsidiary sons — Primogeniture among subsidiary sons — Cumpeii- 
tion between subsidiary and legitimiite sons — 'Ihe modern law — 
Share of the adopted sou where a legitimate son is afterwards born — 
After-born sons in the case of the DvyiUnushyayana — Right of 
representation — Illej^itimate sons of Ciidras — Medbatithi*s opinion: 
1. Meaning of D4si-— A permanent eoncubine — 2. Meaning of the 
term * half-a-share * — 8. Competition of illegitimate sons with 
daughter's sons, etc. — Course to be adopted — Descendants of an 
emigrant heir — Conclosiou ... ..• ... ... ... 167 



Ifcturr iX. 

Obstbuoted Inukbitanob. 

Ths Smritis — Females excludetl — Females as heirs — Half-blood — 
Cognates — Reunion — Modern Law — Whlow : 1, She must be a 
Dharmapatni; 2, Chastity; 8, Restrictions on her power of disposal : 
4, Other limitations ; 5, Divided estates — Other heirs — Several 
widows — Daughter-in-law — Daughter — Special rules — Growth of 
these rules — Daughter's sou — The son of the daughter's sou — 
Daughter's daughter — Parents — Priority of the mother — Stepmother 

— Brothers — Grandmotlier — Half-blootI — Nephews — Sisters and 
nieces — Sons of the same mother — Grand-nephews — Remote kindred 

— Mitiksharii system — Bandhus — More than nine Bandbus — 
Smf itichandrika — Order of precedence among the Bandhus — Bengal 
system — Exclusion of females in the Bengal School, and in the 
Smfitichandriki and Viramitrodaya — Females admitted to succession 

— Maydkha — Mitikshari — An objection refuted — Strangers — 
Succession to an hermit, etc ^ lleunion ~ Extant and importance of 
reunion ... ... ... ... ... ... ... 192 



Tarn HiSTOBY of Fbmalb pBOPSBTr. 

Analogies to the Law of StrMhana from the laws of other nations — The 
Dharmasiitras — Meaning of Strfilhana in the Smfitis — Strfdhana 
six-fold — Menu ou Strldhana — Vishnu and Y4|navalkya — Culka — 
lU real meaning — Kityiyana and Yy^Ma — Kityayana — Devala — 
Dominion over Stridhana — Nirada — Yajnavalkya — KtUyayana — 
Prsjipati — Bfihaspatf » Vvisa — MahibhiraU ^ bevaU— Suldhana 
and inherited property — The Bengal School — yijnaur9vara — Ob- 
Jeetions to his tlieory — It is not in aooordanet with the real meaning 
of Ytfjnavalkya's text — liow to put the question — Three inaccura- 
cies in Colebrooke's translation — The first inaecuraey — The second 
inaccuracy — The third inaccuracy — Mr. Mayne's opinion — Use of 
Uie word Strldhana in the Mitikshara — Anomalous nature of yiin4ne9- 
vara's theory -^ Kamalikara — Bilambha^^a — Haradatta — Nandu- 

gan^ita — Yicve^vara — Rudradeva — Aparirka — Woman's esute in 
tridhana — Maydkha — Yiramitrodaya — Smfitichandriki — M^iia- 
viya — Varadar^a ~ Sarasvativilasa — Dayabhiga — RaghunaJidana 
and Crikf ishna — Jagannitha on the share obtomcd by partition — The 
share on partition in the other Schools — 'llie Mithili School^ Im- 
movable property in Bombay and South India — Result ••• ... 221 



TABLE OF CONTENTS. XI 

Irrtute Xi. 

SuCCBSStOlf TO Fbmals Pbopsbtt. P«fe. 

Object of llie Mrlr rulet on th« f1e«c«nt of Striilluifia ^ SimalUneoat 
•ucocMtoii of nwlet and females — Property of m maiden — Remote 
heirt — Growth of theae mlea — The Commentators — Mit4kih«n< — 
(character of ita siratem — Inherited property — IMrabhtfga f ratem — 
The other Sehoois — The principal qaettinn — Meaning of DArida — 
Prnpertr mutt not be diverted from the family — Unpablished Oigeata 
^ Kemote neiri ••• ••• ... ..• ••• ••• ,•• Ml 



Irrtuce Xii. 

Exclusion from iNHSBirANOB. 

The old texta — The mo<lern worka — Meaning of Nirindrira — Madncts 
etc, need not be Cf>ngenital, nor Inmrable — Ineanibte diaeaaea — 
Leprosy — Long and chronic diaeasea — Penancea — Undutiful sona — 
The prodigal — Members of a religinas order — Saraavatf viliaa — 
Women — Itemoral of disability — Snbseqoentlr arising disqasliflca- 
lions — Sabsequeiil anchattity of a widow — The disability personal 
only — Claim to maintenance — Tendency of deeisiona — Im Saehaen- 
Spiegel on exclusion from Inheritance ... ... ... ... t71 



APPKNDIX A. (containing those Sanskrit texta from anpablished works 

which have been publitheil in tlii* volume)... ... ... ... 2St 

APPENDIX or NOTE to pp. 44. 46. (Burmese Uw) S90 

GE.MERAL NOTE TO LRCI URE VII. (The Uw of Adoption aecoHing 

to the Dauakaciromai^i. Ac.) ... ... ... ... ... 2H 

INDEX (To the MSS. of anpablished Sanskrit worka, referred to in thia 

▼omme^ ... ... ». ... ... ... ... osv 

GENERAL INDEX $i9 

■«nfl»AAA ... ... ... ..• ... ... .•• .•« a49 



p 



REFACE. 



This volume of Lectures could never have been written 
but for the facilities offered to me for using the principal 
Collections of Sanskrit MSS. in England and India. It 
is in particular to Dr. R. Rost, Librarian of the India 
Office Library, London, and to K. M. Chatfield, Esq., 
Director of Public Instruction, Bombay, that my heartiest 
thanks are due for the readiness with which they have 
responded to my applications for the loan of Sanskrit MSS. 
under their care. Similar aid has been received from Pro- 
fessor Bilhler and from the late lamented Dr. Bumell, 
both of whom have allowed me the use of their valuable 
collections of legal Sanskrit MSS. Professor BUhler has 
obliged me, moreover, by the loan of a MS. sketch of 
Lectures on Indian Family Law, delivered by himself in the 
University of Vienna. Occasional references to this MS. 
(designed as Biihler MS.) will be found in the Notes to 
this volume. A complete enumeration of the MSS. of 
unpublished Sanskrit works consulted in the present work, 
showing the Collections from which they were taken, will 
be found in the first Index. 

The reader is requested not to overlook the list of Errata, 
at the close of this volume. The printing of the book 
having extended over a space of more than twenty months. 



VI PUKFACE. 

it was impossible for me to stay in India till it was out, 
and it was equally impossible for me to revise those Proof- 
sheets more than once which had to be sent to me from 
India. Accented letters were not available in sufficient 
numbers at first, and had to be substituted subsequently 
for unaccented ones. Owing to these circumstances the 
number of misprints is, unfortunately, considerable. AH the 
more important Errata have been put together at the end 
of this volume. 

Of the various Appendixes, Appendix A contains a coir 
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LECTURE I. 

NBW MATBBIAU FOB A HISTOBICAL STUDY OF BINOU LAW. 
I. THE COMMENTARIES AND DIGESTS. 



ImportaiiM of Indirni Law — AdmntAfres of the hiitorieal method — ComparatiTe 
Jaricpradence — Keeont proj^rest in the ttady of Indian Law — The Cominen- 
tarlcs — Atahiya — Hin lo«t Commeniarjr on the Code of liana — Medhitithi^a 
If annbhi«hra — Restored bj MadanapAla — Medhitithi^s SmritiTiveka— Hia 
merit as a commentator — Other commenuries — Gori^dariija — Sarrajoa 
NArArani — Riilliika — lUghavAoanda — A Kashmirian Commenurj — > 
NanJsnichirTa — Importance of these works — MItikaharA — Aparirka — 
CttlapAi^i — vi^vf^vara ~ ^Nandapaoff ita — DAIsmbhnJ^ — Commentaries 
on the Vishnu, I'ari^ra, Anastamba^ Gautama Smfitis — Importanee of 
the Commenuries — Schools of law — llemidri and DalspatI — Todara- 
malla — The five schools of law — Madras digesU — Databhiipi — ViTidir- 
^rabhaniana — Treatises on adoption « Two general qdestions— The Bengal 
•cliool and the other scliooU — Kise of the Bengal school — Benarea sehool — 
Question as to the practical character of the digeata — Bank and poaitioo 
of their authors — Tliej are acientiflc treatiaea. 

Indian Law has been, and is being, studied by thousands imporunot 
in India, on account of its practical importance which |>' "^^ 
cannot be rated too highly. But this time-honoured *^' 
system of Law and Jurisprudence has another claim for 
consideration still, which rests on its intrinsic value and 
interest for every student of the history and literature of 
the East. It is a mere truism to say that nothing is better 
capable of illustrating the degree and kind of culture 
attained by a nation than its laws and usages. The Indian 
soil has not only been productive in deep thinkers, eminent 
founders of world-religions, and gifted poets» but it has 
brought forth a sjrstera of law which, aUer having spreitd 
over the whole vast Continent of India, has penetrated at 
an early period into Burma and Siam, and has become the 
foundation of written law in these two countriea In 
modern times, after the establishment of British rule in 
India, the hold of the early native institutions over the 
ludian mind was found to have remained so firm, that it 
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LxoTUBB was considered expedient to retain the old national system 
^' of inheritance and adoption amidst the most sweeping 
changes which had been introduced in the administration 
of the country and in judicial procedure. It was the 
desire to ascertain the authentic opinions of the early 
native legislators in regard to these su^ects which led to 
the discovery of Sanskrit Literature. European Sanskrit 
^Philology may be said then to owe a debt of gratitude to 
the memory of the ancient Sanskrit Lawyera of India, and 
there is no better way of repaying this debt than by caie- 
fully studying their compositions. Nothing can be more 
satisfactory to the Sanskritist besides than to follow in the 
wake of scholars like Sir W. Jones and Colebrooke, who in 
this city nearly a century ago have laid the foundation 
both of Sanskrit Philology and of the study of Indian Law. 
Ad van- It is with the antiquarian, and not with the practical, 

hiSorreai * Aspect of this System of legislation that I shall have to 
method, deal with. The University of Calcutta, by fixing the 
subject for this course, of Lectures in the way in which they 
did, have shown their genuine appreciation of purely scien- 
tific research in the department of Indian Law. A 
discussion of modern case-law and, in particular, of those 
changes which have been wrought on the law of the 
Sanskrit treatises by the decisions of the Courts, does 
not enter into the scope of these Lectures at all. It is 
certainly not saying too much, however, that a scientific — 
i.6. a historical — stuay of Indian Law is capable of producing 
immediate and tangible results even for the practical ends 
of the professional lawyer. Generally speaking, the his- 
torical method has been successively applied to all the 
more important legal systems of Europe, with such complete 
success, that its thorough application to the study of 
Indian Law has become a necessity. It is impossible to 
obtain a real insight into the principles of any legal system 
without knowing its history. But many questions of 
detail even that nave arisen for decision in the Courts, 
naturally fall within the province of the Sanskritist and 
antiquarian rather than of the lawyer. Supposing a Judge 
or Pleader in one of those European countries where 
Roman Law is still in force were to appeal to a passage of 
doubtful import in the Digest of Justinian, and would try- 
to put a new construction of his own upon it, without 
being acquainted with Latin, his opinion even if correct 
would not carry the least weight with it. The same 
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principle does not seem to have been maintained in the LwctvMm 
analoffous case of the interpretation of Sanskrit Law- texts I ^- 
in India. 

It should also be borne in mind that there is no better Comr«ni. 
way for getting over that supposed dryness, which bas JJIJjjIjJJJ" 
been a standing reproach to tlie study of Hindu Law, 
than by glanciuff at it from a historioal point of view. 
I never could help wondering, when I was told by 
professional lawyers or by brother Sanskritists, that they 
consider Hindu Law as an uninteresting and even repul* 
sive subject, and I feel persuaded that it canhot fail 
to interest any one who studies it historically. Among 
students of Comparative Jurisprudence in Europe, the l^zal 
history of India is becoming quite a favourite subject. For 
all researches into the early history of institutions, India 
is the very country. Moreover, in spite of its generally 
archaic character Indian legislation in some respects has 
early reached a degree of perfection equal or superior to 
anything to be met with in the contemporaneous law-codes 
of Europe. Let me give you one example from that part 
of the old Indian Law which is still enforced in the Courts, 
One of the fundamental principles of the Law of Inheritance 
in Roman Law and in the modern legislations of Europe is 
what is called the right of representation. Where, e. g.^ 
the estate of a man descends on his death to his grandsons, 
they do not take it in their own right, but as representa- 
tives of their predeceased father or fathers, and the amount 
of each share is regulated according to the number of the 
deceased owner's sons, and not according to the number of 
his grandsons. This rule, simple and obvious as it appears 
to us, has been vainly sought for in the old Teutonic Laws, 
but it is enounced as distinctly as possible in the old 
metrical law-books of India, and worked out in detail in 
the Sanskrit Commentaries and Digests. 

It is indeed quite recently only that a comprehensive Reeent 
study of the leiral histoiy of India has become possible, Pf*^.*^ *•* 
owing to the rapidly progressing recoverv and publication Af indiM 
of the principal sources of Indian Law. llie Commentaries'*^* 
and Digests, which will form the subject of the present 
Lecture, are of paramount importance in settling the modem 
Law of Inheritance, Partition, and Adoption. Neverthele&s, 
the accretions to our knowledge of these works have been 
comparatively trifling during more tlian half a century 
after the epoch of Colebrooke. It is only within the last 
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Lbotueb twenty years that such iinpoi*tant works as the Vivadachin- 
^ tamani, Viramitrodaya, Smritichandrika, Madhavlya, and 
*""" Sarasvativilasa have become accessible to the geneittl reader 
through the medium of English translations. What is even 
more important for the progre&s of Indian Law studies, 
the systematic search for MSS. recently instituted both 
by Government and by private persons in every part of 
India has succeeded in dragging into light a number of 
important law-books which had escaped even the notice 
of Colebrooke, extensive as his collection of legal Sanskrit 
MSS. certainly was. It is chiefly of these recently dis- 
covered works that I intend to speak in this Lecture, but 
I will also advert to some points of interest that have come 
to light in regard to the history of works long since known. 
Some questions of a more general nature may be advan- 
tageously reserved for discussion at the close of this 
Lecture, when it will be seen in what manner the solution 
of these questions has been facilitated by the new dis- 
coveries referred to. 

The Com- -The Commentaiies, as a class, are older than the Digests 

BMuriet. (Dharmanibandhas), and it is natural that they should be so. 
When the early law-books of the Smriti period had ceased 
to be readily intelligible, the next thing to do would be 
to compile good Commentaries on them, and systematic 
expositions of the law, based on these Commentaries, would 
follow in due course. Here it should be noted, however, 
/ that the earliest Commentaries which in this as in other 
I branches of Sanskrit literature pass under the name of 
\ Bhashyas are extremely copious works. The writer of a 
Blia^hva, far from confining himself to the elucidation of 
' 'difficult passages in the work he is commenting upon, will 
introduce a good many disquisitions on kindred subjects, 
and the connection of these subjects with the scope of 
the original work is a very remote one indeed in many 
instancea The more recent Commentaries which are vaii- 
ously designed as Vrittis, Vivritis, Vivaranas, 'pkas, etc., are 
as a rule less prolix than the Bhashyas. Nevertheless, the 
size of some of those ^Fikas, which are commentaries of 
commentaries, is yery considerable. 

AMbij-a. Asahaya's Biiashya of the Narada-smriti^ b probably the 
oldest Law Bhashya in existence. The name of Asidiaya 

' A» to the Libraries from which the MSS. referred to were obtaiued, 
the Liat of MSS. oouaalted, in the Appeudix to this work. 
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lias been sometimes taken for a mere epithet denoting ' peer- Ltoraui 
lens/ and uBed to qualify the nameof the ren owned commen- ^' 
tator Medhatithi, with whom Asahaya is frequently associat- 
ed in the law-books.^ Colebrooke, however, whilegivinff this 
interpretation on the authority of Balarabhatta, has pointed 
out himself that the word 'Asahaya' is used as a proper 
name in an old Digest, the Viv&daratnakara. In otner 
works' also Asahaya is frequently quoted or referred to as 
distinct from Medhatithi, and the existence of this author 
has now been placed beyond doubt by the recovery due to 
Professor Biihler of a large fragment of his Commentary of 
the N&rada-smriti. It is true that this work of Asah&ya 
has not been preserved in its original fonn, but in a revised 
edition prepared by Kaly&nabhat^ who, according to his 
own statement, recast the composition of Asah&ya which 
had been defaced by the carelessness of negligent scribes.'/ 
It is quite possible that this remodelling may have wrought 
a great change on Asah&ya's work ; at the same time it 
furnishes valuable evidence in favour of its antiquity, as a 
long interval of time must have elapsed before it could 
have become necessary. Direct proof of the early date of 
Asah&ya*s Commentary is to be found in the way in which 
the name of Asah&ya is referred to by the later Jurists. 
Viin&nefvara (11th century), in the Mit&kshar&, is not the 
only author who quotes him at the head of law-writers and 

f laces him before such an old writer as Medh&tithi even, 
n other works too, especially in the Sarasvatlvil&sa, 
Asah&ya is placed first almost whenever his nnme is asso- 
ciated with the names of other authorities. This is suffi- 
cient to show to any one acquainted with Indian habits of 
expression that Asah&ya was looked upon as the earliest 
commentator of law-works. On the other hand, it is neces- 
sary to assign a later date to him than the 5th century 
A.D., which is about the time when the N&rada-smpti was 
composed. 

As in several cases the remarks quoted from Asah&ya in nfai fott 
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> Colebrooke. MiUksh. I. 7. 13, and note; Rajkamar 8arTadhikari*a 
Tftfore Law Lecinre?, p. S2R (1882). 

* See Index in the Rer. Foalkenii Edition of the SarasratiTiliM ; Weet 
and BQhler. p. 49. The reforcncefi to West and fiuhler's Dif eet renerallj 
are to the forthcominff 3rd Edition, the joint editors haring kindij aUow- 
ed me to nte the prooi-sheete hitherto printed. 

» ifm¥T^fw^Fti< WT^^HT^ f i>^*f H i Wfw^ fiiwii www 



G NEW MATKRIALS FOR HISTORICAL STUDY OF HINDU LAW. 

LsoTUBB the Digests relate to texts of Manu, he may be supposed 

^' to have written a Commentary on the Code of Manu, besides 

urr on the ^^ Commentary on the NArada-smriti, and this supposition 

Cod« of Ib rendered nearly certain by a passage of the Sarasvati- 

vil&sa.^ 
MedhA- The next oldest work that has been preserved, the 

iulna- famous ManubhAshya of Medh&titlu, is also a Commentary 
bbitbjft. on the Manu-smriti. It must have been composed in the 
8th or 9th century A.D. ' In spite of Medhfttithi's early 
date, Asah&ya was not the only author who preceded 
Medh&tithi in commenting on the Code of Manu. On the 
coiitraiy he often refers to three or four different interpre- 
tations proposed by other commentators of difficult termd 
or sentences in the Code of Manu. Unfortunately, lie does 
not mention any one of his predecessors by name. Those 
works which he does quote by name, such as the Qautama, 
Apastamba, Vishnu, Yama, Narada and other Smritis, 
Kumarila, Jaimini's Philosophical Aphorisms and Patanjali's 
Hah&bh&shya are nearly all of considerable antiquity. 
In one place he denotes the Smriti writera by the appella- 
tion of Dharmasutrakaras, "authors of Dharmasutras/' 
>yhich ancient designation of the Sutra works on law is 
very seldom found in the other Commentaries. As for the 
native country of Medhatithi, it has to be looked for in the 
South, rather than in the Noiih, as the name of his father 
Yirasv&min terminates in ' Svamin,' which is a veiy common 
ending in South Indian names, and as he is quoted by such 
early South Indian authors as yijndne9 vara (12th century),' 
Devannabhatta (13th century),^ and Hem&dri (12th or Idtli 
century), whereas the earliest authora of the Bengal School, 
such as Jimutavahana and Raghunandana, do not allude to 
the writings of Medhatithi, though they quote other com- 
mentators of Manu. 
Bwtored Nevertheless, it b to the ruler of a North Indian State, 
^3r^/^* King Madanapala of Kashtlia, that the preservation of 
** Medhatithi's Commentary appears to be chiefly due. The 

' § 83, where the authors of the Manu, TajoaTalkya and other Smfitls 
are referred to by the aide of Aaahija, Medhatithi, Vijnane9¥ara, 
Apararka and other commentators of these Smptis. The two last writers 
being Oommentators of YajnaTalkTa, it follows that Asahaya is here 
referred to, together with Medhatithi, as a Commentator of Manu. 

* West & BOhler, p. 49. 

* MiUksh. I. 7, IS. 

* Medhatithi is quoted three times in the Sahasa section of tho 
Yyavi^arakanda of the SmritichAndrika (untranslated). 
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old tradition to that effect was already known toCoIebrooke, Lbotubi 
Htating as he does that the Commentary of Medhatithi ^ 
having been partly lost has been completed by other hands 
at the Court of Madanap&la, a Prince of Digh. This 
meritorious deed of Madanapftia, who appears to have reigned 
in the 14th century,^ is extolled in a Sanskrit verse, 
which I have met with in seven old MSS. of Medh&tithi's 
Commentary, from divers pai-ts of India.' That the original 
work of Medhatithi should have undergone any consider- 
able change at the hands of King Madanapala or his 
advisers is far from probable. It is true that the now 
existing MSS. of Medhatithi's Commentary differ occasion- 
ally from one another and from the teaius receptue. Thus 
the 8th chapter has only 348 ^lokas in one India Office 
MS. to the 420 ^okas of the teaiu8 receptu8,Bnd the 9th 
chapter is wanting altogether in most of the MSS. But 
the fact of the Sanskrit verse referred to occurring in so 
many MSS; renders it very likely that all the now existing 
copies of Medhatithi s Commentarv are derived from the 
y prepared by King Madanapala or by his adlatus, the 
i-known Jurist Vi9ve9vara. The discrepancies referred 
to must, therefore, be of modem growth. Nor does that 
Sanskrit verse imply that the original composition of Me- 
dhatithi was altered or added to by Madanapala, though 
one might be led to think so from the terms used by Cole- 
brooke. The whole traditional statement about King 
Madanap&la really comes to this that he procured MSS. of 



* See jHmtf p. 16. 

* I am indebted to Profeeeor BQhler for oommtinioaiin^ to me hb opinion 
aboai this stiknta, which is more or lem incorrectly given in all MSS. 
The beet readings on the whole, I think, are those found in an old 
Benares MS. 

•^T^WiT '^w: ^VW^T ^WT^^f^nr^- (•V^ Beuares MS.) 

" Aoj Smfiti of Bfann should be respected, as woU as the current gloss 
on it by Medhitithi. The latter had been destroyed by the decree of fate. 
Kiog Madana, the Son of Ssdharana, acquired the merit of Jirm^Mkirm 
(reitoring what had been destroyed) in regard to this book, which was 
not to be found anywhere, by causing a copy to be taken of it after be 
bad procured it from a different country.** 
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Lkotorb Medliaiithi's Commentary from abroad and got them copied, 

^' because in his own country no copy was to be had. 
ifedbi- Before compiling his Commentary on the Code of Manu, 

Uthi'i Medhatithi appears to have written a law-digest, called the 
▼ireiuu Smritiviveka. This work is repeatedly quoted by him 
in ills Commentary as containing a full exposition of doc- 
trines touched on incidentally in the latter work. 
Hii merit Judging from the numerous references to the opinions of 
Maeom- Asahayaand Medhatithi in the more recent law-books from 
Beuutor. ^j^^ Mitakshara downwards, the influence exercised by these 
two authors, especially the latter, on the development of 
Jurisprudence in India, must have been very considerable. 
Nor is this wonderful, considering the vast amount of 
matter contained in Medh&tithi's immense volume. Jones 
and Haughton have charged it with {prolixity and obscu- 
rity ; nor is this charge wholly unfounded, looking at this 
work in the light of a mere Commentary. It abounds 
more than any other law-book in Mimamsa terms 
and dissertations. But it also contains a host of inter- 
esting observations on the every-day life of the period, 
and it is simply invaluable as being the earliest extant 
Commentaiy of the Code of Manu, and as recording the 
opinions of a number of earlier writers on every difficult 
passage in that work. 
OtherCom- The influence of Medhatithi on the development of 
BitutariM. jjjjiim Law is exhibited with particular clearness in the 
numerous subsequent Commentaries by which his own 
Bhashya was followed and gradually superseded in author- 
ity. Sir W. Jones in the preface to his translation of 
Manu, and Colebrooke after him, quotes four commentators 
of that author: — 

1. Medhatithi. I S. Dharanidbara. 

2. Qoyindarija. | 4. KaUQkabhsfta. 

However, recent research in this field has brought to 
light seven old Commentaries of the Code of Manu, besides 
disclosing the former existence of a number of other works 
ot this class that have now been lost. 
OoTi^da- From the way in which Kulluka refers to Medhatithi 
' *^ and Bhojaraja, it is clear that he looked on the former as 

being the oldest, and on the latter as being the next oldest, 
commentator of Manu.^ Govindaraja, in his opinion, was 

* KuUuka*8 glofls on in. 127 *' Medhatithi, Bhojaraja and others 

who beloDfc to an earlier time even thaa Qovir^daraja.'* See, too, his gloss 
oil VIII. 184, as quoted in the next note. 
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decidedly posterior and inferior in authority to those LBp>i7Ki 
two ancient authors, and in many passages of his Commeu- ^' 
taiy Kulluka may be seen engaged in refuting the opiriions 
of Qovindai'&ja, which, as I have found, has not prevented 
him from transcribing verbatim large portions of his work 
without acknowledgment. To Qovmdai'aja, and not to his 
follower RuHQka, belongs by right the rather exaggerated 
eulogium bestowed on the latter work by Sir W. Jones, who 
says of Rullukas Commentary that it is the shortest, yei 
the roost luminous; the deepest, yet the most agreeuble 
Commentary ever composed on any author, ancient or 
modern, European or Asiatic Again, it is not Kulluka as 
Haughton has asserted, but Qovindar&ja, by whom " the 
gist of Medh&tithi s remarks has been condensed in an 
a<lmirably clear and masterly style." Where Qoviadaraja 
has departed from the opinions of his predecessor, he has 
not always done so with success.^ As regards the date 
of Qovindaraja's work, it must be decidedly more recent 
than the lost Commentary of Bhojarftja, which belongs to the 
11th century. The lower limit in furniRhcd by the fact 
that Govindarftja's Manu-tika is quotcil in the D&yabhftga 
and in N&r&yana*s Commentary, both of which works 
cannot bo placed later than tlie 15th century. The fact 
of Qovindai-ftja being quoted in the D&ylibhftga stands 
in the way of his Hupposed identity' with Qovinda- 
chandra, a king of Benares, who was contemporaneous 
with Nrisinha, a law-writer of the 15th century. He might 
rather be identified with another Qovindachandra, who 
reigned in Canouj in the 12th century.' The MS. of his 
work gives no clue to his date and parentage except thnt 
it styles him the son of Madhava, and it is not certain that 
he was a royal author. 
The Manvarthavivrit), or Manvarthanibandha,of N&r&yana Kirir^^ 

* Than the order of the threcploka^. VIII. 1S2 — 84,inBiriingrelj ioTericd 
In the OtminoiitArj of Govir^darnja. By doin^ir "o« *njn RnlirikA. he has 
distarbod the natural order of idena in tliat paMag^e. and haa offended 
airainftt the ancient tradition, aa reproncnted bj the workn of Medhiitithi, 
Bhojariija, and others. 'Vho oerrectnesa of the latter obeerration is con- 
flrmerl bj the BISS. of Btedhlttithi's Comtnentarj. In commenting 

on VIII. 123, GoTindariija interprcta fwim^^f bj iff^f^PJ. " He 

•hall atrip (a Brahman who ip a false witncsM) of bin clothes/* Accord- 
Ing to all the other commentators it means " he ahall banish him.** Thia 
is no doubt the correct explanation. 

* Ilajknmar SorTadhikarl. 
' Colebrooke. 
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LscTiJBB Sai'vajna or Sarvajna N&myana comes next. This is a 
^' brief but ambitious Commentary. It explains selected pas- 
sages only, and does not repeat the whole text of the Code 
of Manu. N&rftyaoa differs from his predecessors wherever 
it is possible to do so, and a Cioka recurring at the end of 
several sections of his work claims for him the merit of 
having entirely superseded through his gloss the bad Com- 
mentaries composed by other authors.^ Though N&rftyana's 
explanations deserve careful consideration in every case, as 
we shall have occasion to observe in the course of these 
Lectures, the desire to be original has sometimes tempted 
him into interpreting his text in a highly artificial manner. 
The native country of NAr&yana may perhaps be inferred 
from the circumstance that all the MSS. hitherto discovered 
of his work have turned up in Western India.' The earlier 
limit of the composition of his work is furnished by the 
fact that he quotes Qovindaraja (in the gloss on VIII. 123) 
and the lower limit by the time in wnich the MS. dis- 
covered by Professor Biihler has been written, viz., A.D. 

1497. 
Kuiiuka. All the Commentaries hitherto mentioned have been unde- 
servedly put in the shade by the renowned gloss of Kulluka- 
bhatta, called Manvarthamukt&vali. This work has been 
used as the sole basis of all hitherto published editions and 
translations of the Code of Manu, excepting perhaps M. 
Loiseleur Deslongschamps's French translation, for which 
the Commentary of Raghav&nanda has now and then been 
used along with EuUuka's gloss. Euliuisa states in the pre- 
face to his work, that he comf)iled it in Benares, whilst Bengal 
was his native country. His countryman Raghunandana 
is the earliest author with a known date who quotes 
Eulluka, whereas JimutavAhana, who lived before Baghu- 
nandana, does not quote Eulluka, but his predecessor 
Qovindar&ja. KuUuka's epoch therefore would fall between 
the early part of the I6th century, when Raghunandana 

* Thus in III. 16, be interpreU the geoitiTe forms oocurring in this 
oloka as genitivi oHginiSf denoting descendants of Qautama, Oaunaka, and 
Bhfigu, instead of recognizing the oorreotnees of the interpretation 
adopted bj all the other commentators, that thej contain tne names of 
law authors, who are referred to as authorities bj Hann. See P. yoq 
Bradke on the Hsnava Qfihyasutra, Journ. Qerm. O. S., vol. xxxyi. 
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flourished, and whatever date may be assigned to JlinCita- Lbctubs 
v&hana. He could hardly have lived before the 15th centuiy. ^' 

Raghunandana lias been sometimes identiRed with R&gha- lUghnTA- 
vftnaiida or EUlmananda, the author of a valuable Commen- n«id«. 
tary on the Manu-srafiti, called ManvarthachandrlkA. 
The remote likeness of the names is however the only founda- 
tion for this hypothesis. This commentator has generally 
followed KullCika,but withoutcopying his remarks slavishly, 
hisownobeervations being sometimes very useful. In several 
places he refers to Qovindarftja and Medhfttithi as well, 
and in the b^inning of his Commentary* he states that it is 
based on the works of RullQka, Narftyaaa, Qoviadar&ja, and 
Medh&tithL By reversing this arrangetnent the order is 
received in which these men seem to have succeeded one 
another in point of time, and RAghavftnan(jla's statement 
may be taken to corroborate the correctness of the chrono- 
logical arrangement proposed above. If Kulluka cannot 
be referred to an earlier period than the 15th century, his 
successor R&ghavftnaoda may be supposed to belong to the 
16th century. The fact that RAghav&iian(}a quotes ^lila- 
pftni points likewise to the IGth century as the terminus a 
qtio for the composition of his Commentary. The lower 
limit of the composition of Rftghavftnanda's work falls within 
the year 1650, which is about the age of the oldest existing 
MS. of it.« 

An anonjrmous Kashmirian Commentary is found in a A K«fh- 
birch-bark MS. written in the C&rada character of the Code !^'tf_ 
of Manu, and may therefore be conjectured to be at least ury. 
two hundred years old.' It is very brief, and seems to 
follow Kulluka in many places, but it is eaually possible 
tliat the glosses in question may have been derived in each 
work from a common source, e,g. from Qovindarftja's 
Commentary, with which the Kashmirian Commentary 
agrees characteristically in the arrangement of Manu, YIII. 
182—184. 

Nandan&chftrya's Commentary calle<I NandinI, which ex- '^VJ^"^ 
plains selected ylokas only, seems a valuable though modem * ^** 
work. It was composed no doubt by a native of South 



* ThU pMsage has been printed in Dr. Barneirt Tanjore Catalof ae, 
p. 126. 

* See ibi4. In the Deocan Gonere, Pnna, I hare seen another MS. of 
this work, reoenilj purchased for GoTernmenthj Mr. Bhandarkar, which 
likewiM is two hundred jears old at least. 

' Bahler, Kashmir Report, pp. 90, xxiii. 
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LKCTUftB India, a§ all the hitherto known MSS. of it have been 
^' written in South India and agree characteristically in the 
choice of readings with other South Indian MSS.^ 

Imporunee There is thus a continuous series of Commentaries of the 

vf these Code of Manu from Medhatithi in the 8th or 9th century 
down to modern times. The importance of these works for the 
history of Hindu Law and for a proper interpretation of the 
Code of Manu is obvious. Manu was looked upon as the 
first of legislators. The authors of compilations on law are 
constantly appealing to his enunciations, and in the con- 
structions which they put on them they were naturally 
guided by the opinion of the authoritative Commenta- 
tors. These learned men no doubt have twbted the 
sayings of Manu very much in a great many cases in 
order to make his ordinances agree with the usages of their 
own time and with the statements of other legislator. 
European Sanskrit Scholars will therefore not accept their 
interpretations without testing them. But the opinions 
of each one Commentator may be checked by consulting the 
works of his brethren, and the recovery of the sources 
of Eulluka and of so many old Commentaries geueruUy, 
has placed the interpretation of the Code of Manu on an 
entirely new basis. 

Mitakthari Next to the Code of Manu, the Yajnavalkya-amriti 
appears to have received the largest share of attention on 
the part of the mediaeval law-wnters. Three of the Com- 
mentaries they wrote on it are now in existence, and a 
fourth, composed by Vi9varupa, must have furnished in 
xa great measure the basis of the best known and most 
important work in the whole department of Hindu Law.* 
I am refeiTing, of course, to the celebrated Riiu Mitakshara 
Tika or Riju Sammitakshara or Pramitakshara or Mita- 
kshara simply,' a Commentary on the Yajnavalkya-smriti, 
composed by the ascetic Vijnane^vara of Ealyanapura 
in the Nizam's dominions towards the end of the 11th 
or beginning of the 12th century. He was a contem- 
porary of King Vikramanka, whose reign falls between 



' I am referring to certain Grantba and Telagu MSS. collated bj 
the late Dr. Bamell, who was so kind as to allow me the use of his col- 
lations. 

* See MiUksh. (Sanskrit text) Introd. ; Bajkomar Saryadhikari's 
Tagore Lectures, pp. 867, 384. 

' These rarions designations hare been collected from MYeral old 
MSS. of the Mitakshara in Bombay, Puna and Benare«, 
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the yean 1076—1127 A. D.^ The Miiakshara has early Lbotorb 
become the standard work on law in the greater part of ^* 
India, and its influence on the administration of justice 
has been increased under British rule through the medium 
of Colebrooke's translation of the section on Inheritance. 
This section comprises only a 14th or 15th part of the 
whole of the Hitakshara, which is a very ample composi- 
tion standing on a par with the old Bhashyas, though it is 
designed as a Vivriti or Tf k& in the Colophons. Colebrooke's 
translation, a masterpiece in its own time, shares to a 
certain extent the fate of Sir William Jones's translation 
of Manu and of other productions of the same age, which 
have become antiquated by the progress of Sanskrit 
studies. It contains a number of inaccuracies and mistakes, 
which, however slight in themselves, must not be left 
unnoticed in the course of these Lectures, on account of 
their important bearing on divers controverted points in 
Hindu Law. The Sanskrit text of the Mitftksnar& has 
been frequently printed in India, the new Bombay edition 
of 1882 being tlie best, though it is by no means free from 
mistakes. 

The ^l&hftra King Apar&rka or Apar&ditya, who reigned AparArk«. 
over the Konkan in the 12th century,' wrote a Bhftshya 
on the Y&inavalkya-smriti, which, though less renowned 
than the MitAksharft, is frequently quoted in subsequent 
Digests, such as the Suiritichandrikft, ChaturvargachintA- 
mani, Madanap&rij&ta, Dattakamlmftms&, Viv&dat&n^ava, 
Sarasvatlvil&sa and other standard works composed in 
divers parts of India. This Commentary is eaual or superior 
in bulk to the Mit&kshar&, and far richer tnan the latter 
work in quotations from lost Sroritis. Apar&rka's views 
often agree closely with those held by Viinftnecvara, and 
the fact that he never mentions the Mitakshai-a by name, 
has been explained as a result of Indian etiquette, which 
does not allow a royal author to notice expressly the 
opinions of another sovereign's servant by name. It seems 
more probable, however, that both writers drew from a 
common source. For it is quite doubtful whether Apa- 
rftrka knew the MiUiksliar& as he may have been for some 
time contemporaneous with Vijn&ne<;vara,' and as ho 



* We0t& Biihler. 161 7. 

* B&hler, Kuhmir Report, 62 ; West k BQhler, 18. 

' Beoent reiearohes hate shown thnt two ApariditjM tntiAt hare 
r«i(iied In the 12ih oentnry, and that Uie commentary of the Tijna* 
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LKOTunifi frequently diflfera from the latter work about the choice 
^- of reading in the texts of Y&jnavalkya, and occasionally 
on questions of principle too. Certain opinions, whicn 
liave been viewed as peculiar to the Bengal School, may be 
traced to Aparftrka's Commentary, or to the lost writings 
of his predecessora. 

C&U|M9i. Several instances of this special agreement of the Bengal 
writers with Apar&rka may be found in ^ulapani s Commen- 
tary of the Y&jnavalkya-smriti called Dipak&lik&. This 
brief work of a Bengal writer, which is similar in kind to 
N&r&yana's gloss of the Manu-smriti, is decidedly more 
recent than the other Commentaries, but it can hardly 
be teioned a modern work, as has been done by Colebrooke. 
It is quoted by RaghunaQ4ana, who flourished about the 
commencement of tne 16th century. 

Vi9T69T«rt. Nothing tends better to illustrate the high esteem in 
which the Mitakshari^ was held than the fact, that although 
a Commentary itself, it was repeatedly commented on by 
eminent Pandits. yi9ve9vara-bhat(;a wrote by order of 
King Madanap&Ia, son of Sftdh&rana, his valuable Commen- 
tary called Subodhini or Mitakshar&-tik& Subodhini or 
Vifve^varT which is an independent work rather than a 
Commentary, as it dwells at much length on some difficult 
passages in the Mitaksharft, leaving totally out of sight 
most others. After having written the Subodhini, Vi9ve9vara 
compiled another work on law called Madanaparijdta,^ 
which may be advantageously used to supplement the 
Subodhini. King Madanap&la, the patron of Vi9ve9vara, 
reigned in K&sh(h&, which was situated to the north of 
Delhi, on the banks of the Jumna.^ He is the reputed 
author himself of a law Digest, called SmritikaumudI, 
which treats of Ach&ra (religious law) only, and of the 
Mahftrnava, which is quoted in the SmritikaumudL As 
Iiowever the author of the latter work refers to the 
Madanap&rij&ta as to a production of his own, it has been 
argued with justice that the SmritikaumudI too must 
have been composed by yi9ve9vara and not by Madana- 
p&la himself.' The same remark applies to Madanap&la's 

▼alkya-imfiti waa probably oompooad by the earlier one of the two, one of 
whose granta is dated A. D. 1138; See Siraji, Journ. Bomb. Br. R. As. 
800.. 1882. 

* This work contains a reference to the Subodhini. 

' See the introductory stansas to the Madanaparijiita, printed in Pro- 
fessor Auf recht's Catalogue of the Bodleian Library, p. 274. 

• See ikid. 
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all^pd restoration of Medhfttithi's Commentary. Madana- Lkctuui 
pftia 8 date is referred to the 14th century by Colebrooke, '* 
to the 15th century by Dr. Bumell, and to the 12th cen- 
tury by Rajkumar Sarvadhikari. The last of these three 
dates cannot be correct, as Vi^ve^vara mentions among his 
sources the SmritichandrikA and Hemftdri's Digest, botn of 
which works were composed in the 13th century in South 
India, far away from the native country of Vi9ve9vara. 
Besides, the writings of Vi9ve9vara, as far as my present 
researches go, are not distinctly alluded to by any earlier 
writer than by Raghunan4ana, who, as mentioned before, 
lived in the early part of the 16th century.^ 

One out of the many modem writers who have made Nunda- 
use of the writinffs of Vi9vecvara is Nandapandita, the son of P*w*«- 
Ramapaadita, a Dharmadhikari of Benares. His numerous 

Productions include a Commentary on the Mit&kshar& called 
ramit&ksharft or Pratit&ksharft. A fragment of this 
work, consisting of about two-thirds of the first Adhv&ya, 
I have seen in the private library of the learned and able 
Librarian of the Sanskrit College in Benares, Pandit DuD4i- 
raj Dharmadhikari, who is ninth in descent from Nandiia- 
pandita. Very likely this work was never fini5ihed. 

The B&lambhatta-tikft or Lakshml-vyftkhyftna or Mit&- fuiam- 
kshar&'l^ikft B&lambhattl was either actually composed by a l>M^• 
lady, called LakshmidevI, whose family name was Paya- 
gunde, or was attributed to her by courtesy. In the former 
case, the name of Bftlambhat^ would have to be taken for 
her nom de plume? In the latter case it might be identified 
with the name of her son Balakrishoa.' Professor Aufrecht 
thinks this work to have been composed in the latter half 
of the 18th century.^ It cannot certainly be much older 
than this, as it contains references to the Viramitrodaya, 
Nirnayasindhu, Vaijayanti and other works composed in 
the first half of the 17th century. The terminus ad quern 
is furnished by a good Benares MS. written in A.D. 1782. 

* Sererml writers, in dincuMing the question of Madanapila s date, hare 
made indisoriminate ose of all references anywhere found to a work 
allied Pirijats. This title is, howerer, common to sereral works, and it 
will be shown in its place that, ^.^., a quotation from the Pirijita in the 
Viramitrod^a cannot be traced to the Madana-psrijata. 

•West ft BOhler, p. 17. 

' This, and not Nalakfishpa as in the MSS. consulted bj Professor 
Anfrecht and Rajkumar Sarradhikari ^Lectures 406), is the proper speU* 
fnff of this name. See too F. R Hall's Index, p. 1 76. 

* Catalof ne of the Bodleian Library, p. 2B2. 
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Lboturb The Yishau-snirifci appears to have been the subject of 
^' much comment among those learned in Sanskrit Law, but 
Vai'a iiti ^^ have no means of knowing the contents of early Com- 
^^" ' mentaries on it except thi^ugh the medium of the quotations 
from them in Nandapandita's well-kuown Commentary, the 
YaijayanU. It was composed in 1622, and must Iiave been 
one of the last productions of its fertile author, as it con- 
tains references to three of his previous works, the Dattaka^ 
mim&ms& and the two Commentaries ou the Mit&kshar& and 
Para^ara-smriti.^ Extracts from the Yaijayanti, together 
with the text of the Vishnu-smriti, have been published by 
myself in the Bibliotheca Indica (1881). The Yaijayanti 
has been deservedly designed by Colebrooke as a very 
excellent and copious work, which might serve like the 
Mitaksharfl as a Dody or Digest of law. 
uriMoii' '^^^ Pai"a5ara-smriti has been early commented upon by 
pftiifara. no less a person than the celebrated M&dhava, suriiamed 
Yidy&ranya, the Prime Minister of King Bukka, of Yijaya^^ 
nagara in the Dekhan, in the latter half of the 14th 
ceutur}'.' His work, however, can hardly be called a mere 
Commentary, as far as Civil Law is concerned, as the 
whole extensive section on the administration of justice 
has been introduced in the sloss on one verse of Para9ara 
treating incidentally of the duties of the kingly caste. In 
the section on Inheritance, which has been tran.slated 
into English by Dr. Burnell ' Madliava has closely followed 
the Mitakshai-i. Another Commentary on the Para^ara- 
smriti was composed by Nandapaadita. But copious as this 
work is, the section on Civil Law is extremely brief and 
insignificant. 
OommtB- Among the few remaining old Commentaries of Smriti 
AMwi^b works, Haradatta's gloss on the Apastambya Dharmasutra, 
•lid Qauu- called Ujjvala, and his gloss on the Qautama-smriti, called 
Qautamiya Mit&kshar&, are perhaps the most important 
These two works come up to the true notion of a Com- 
mentary in a higher degree perhaps than any of the 
ivorks hitherto noticed, a pliilolo«{ically exact interpretation 
of his texts being all that Haradatta had in view. This 
author was a native of Southern India. His date is 

> It is carious to note, however, that the Dattakainimamsi iu its' tarn 
oontaiiis a reference to the Yaijayanti. Ooold both works have been 
oomfiosed at the same time ? 

' See Dr. BumeU's Dayavibhagai and Rajkamar Sarvadhikari, 862 — S00« 

• DijraYibhiga, 18«8. 
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iinccrtAin, except so far that lie cannot have flourished later Lbcturi 
than the end of the 16th century.^ I- 

1 have dwelt thus long on the Commentaries, because . ' 
they possess quite a special value and interest to the onheCom^ 
historical student of Hindu Law, as being indispen- »»enuri«t. 
sable guides to a real understanding of the contents of 
the Sroritis, and as being the sources of most of the doctrines 
contained in the systematic works on law. 

The Digests and some of the leading Commentaries are Schools of 
generally considered to belong to five distinct Schools of Law, ^^* 
three in the north and two in the south of India. The 
notion of Indian Schools of Law has been objected to on 
general grounds, but these objections have been so well 
refuted by former Tagore Law Professons' that I have 
nothing to add to their arguments. The only question in 
my opinion is, whether there are not far more than five 
Schools of Law. I think there are, and as an instance of 
a further local centre of Hindu Jurisprudence besides 
those five, I may mention the town and district of Dowla- 
tabad in the Nizftm s dominions. 

One of the oldest and amplest South Indian Digests, nem^a 
Hemftdri*8 Chaturvargachint&mani, which is now in course 
of publication in Calcutta in the Bibliotheca Indica, was 
composed by the Prime Minister of Mahadeva, a native 
king of Dowlatabad. Bhao Daji, in his valuable pa|>er on 
Hem&dri's writings,' refers his date to the end of the 12th 
and beginning of the 13th century, and he certainly 
cannot have lived before that time, as he quotes Apar&rka, 
a writer of the 12th century.^ Hem&dri is frequently 
quoted in his turn on questions both of religious and 
of civil law in the Madanaparijata, Dvaityanirnaya, Vaijay- 
antl, Nirna}^asindhu, Samskarakaustubha and other works. 
It appears, however, that the section on Civil Law, which 

* An old BIS. of the GaaUmfya MitikKhari is written A.D. 1607. 
See Dr. RajendrAlaU Blitra*ii Dikftner Catalogno, 890. Profenor DQhler 
states Mitrami^ra (beginning of 1 7th centnrj) to be the earliest author 
bj whom Ilaradatta is quoted. V. N. Mnndlik (Hiodn Law, SS6 note) 
thinks Ilaradatta is qnotod by far earlier writers. Howeror, Haradatta*s 
works, to say the leant, hod not attained notoriety in the times of the 
Braritichandrikl (13th oentnnr), a passage from a Bbsshya on the 
Apastamba-fiutnui being qnotca in that work, which cannot be fonnd in 
HaradatlAS UjWala. 

* Dr. G. D. Banerjee's Stridhan, pp. 6, 7 ; Rajknmar Barradhikari's 
Lectares. 

' Jonroal Bomb. Dr. R. A. 8. IX. 158-1^1. 

* Dr. BnmeU places Hemadri about 1250 A. D. See Tanjore Oata- 
logne, 12S. 

2 
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Lboturb lias not yet been publi»bed, is far less copious tban tbe 
^' other portions of his woA. 

PaUpati. After Mohammedan rule had been established in the 
country, the study of Hindu Law did not therefore become 
extinct, and in the 16th century we find Dalapati, one of the 
ministers of the well-known Nizam Shah dynasty of 
Ahmednagar, writing an enormous Digest of Law called 
Nrisinhaprasada. This title appears to have been derived 
from the name of Nrisinha, who composed the Prayoga- 
pftrijata. The Nrisinhapras&da consists of twelve sections 
called Saras, which may be fitly compared to the twelve 
Uddyotas of Madanasinhadeva and to the more famous 
twelve Mayukhas composed by Nilakaatha in the 17th 
century. Civil Law (Vyavah&ra) is treated in the fifth Sara. 
A complete old MS. of the Nrisinhaprasada^ is preserved 
in the Sanskrit College Library, Benares. The last part 
of the introduction' runs as follows : — 

^KT iKw 5 ^tuT ^ri^nif^^firwis h 



* Two MS8. oontaining the (6th or) Dana and (the 10th or) Cinti 
Saras are preaenred in the Maharaja of BikaDor's Library. See Dr. 
Rajendralala Mitra*B CatalO|f oe, pp. 429-430. 

' The preceding part of the introduction, which ia composed in the 
Oardu]avikr]4ita metre, unfortunately is not correctly given in the 
Benares MS. The general contents of the historical portion appear to 
be as follows: — ^The reduction of Devagiri (Deogiri, afterwards called 
Dowlatabad, see Hamilton's Hindustan IL 148 ; Hunter's Gasetteer, s. y. 
Dowlatabad) under the rule of the Bmperor (Ala-ud-din ?) of Delhi in 
the times of King Rima (lUmadeya, 1306 A. D. ?) and the subsequent 
rise of the Nisim Shah dynasty is briefly recorded in one stansa. It is 
followed by seyeral stanzas extolling ** Nizsm Shah, the son of the ruler 

Neba " (^^ffnfi|'(T«^:^ftf^ W ^HTO^ fiiO ^^ » n^^^er eztraya- 

gant style. Then the author and his work are introduced. The former 
is designed as a scion of the Bhsradviija Qotra of Brahmans, as 



CI 
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The (I)alapaii) who governs the empire of NizAm Shah/LicTURi 



writes the Nrisiiihapras&da in order to sliow forth the law.l J^ 
Though tlie Prayogap&rij&ta and other books are in exi8t-[ 
ence, let a man versed in science look in this book too for 
further information. In this work, the Nrisinhaprasftda, 
twelve Sftras are proclaimed, equal to the twelve (rays of 
the) sun. The S&ra on sacraments is the first, the S&ra 
treating of daily ceremonies is the second, the S&ra on 
^rftddhas is the third, the one recording the proper times 
for ceremonies is the fourth, the fifth relates to Civil 
Law," etc. The following S&ras treat of, sixth, PrdyafA 
chitta. Penances ; seventh, Karmavipdka, Transmigration ;/ 
eighth, Vrata, Relij^ious Vows; ninth, Ddna, I^ligiousj 
Oifls; tenth, Cdnti, Propitiatory Rites; eleventh, TCrfAaJ 
Places of Pilgrimage ; twelfth, Devapratislifhd, Consecra-j 
tion of Idols. 

Todarftna9da's Saukshyas furnish another instance of a 
Digest which does not find a suitable place in any of the 
traditional five Schools of Indian Law. An old MS., 
written in A. D. 1681, of the first section of the Vyava- 
hiraSaukshya,containiugthc chapter on Civil Procedure and 
the Law of Evidence, has recently turned up in Delhi, and 
is now preserved in the Deccan College, Puna.* The intro- 
ductory remarks show that Todarftna^cja is the same man 
as Todaramalla, the able and powerful Hindu Minister of 

^ui^^^ ^nmrt^rTtir: " the maoager of the whole aifain of Neba 
(or of Ihe Neha familj) *' and as ^nr'^^r^t^P't ^^ noble Dalidhi^rara. 

Nan> is a MohammedDn title, bat the Neba or Naib here referred to eeems 
to be Mallik Naib Nitam-oolmoolk Bheirj, as Ferinhta oalli him, the 
father of Niiim Shah, the founder of the Nixim Shah dynastj (see 
Briffis Feriihta III. 189). If one of the nabeequent Nisim Shahs was 
meant, one might think eg, of Boorhan Nisam Shah II., Bahadur Nisam 
Shah, or another of the Nisim Shahs reigning towards the end of the 
16Ui century, and might identify the Bmperor of Delhi mentioned in this 
introducticn with Akbar. See Ferishta III, pp. 282-320. But the 
Benares MS. is OT(*r .^iOO years old, the Nriitinhapranada is quoted as an 
authority in the Cudra Kamalakara about the commencement of the 17th 
century, and all circumstantial evidence points to the first Nizsm Shah 
as being the person here meant. His father was by descent a Brahman, 
and it is no matter of surprise, therefore, to find a learned Brahman 
minister in his serrice. As regards the word Daladhi9vara,it is synonymous 
with DalapaU, which is the author's name as given in the colophons. 
DalapatI (Dalaviiy in South Indian inscriptions) usually is a title, 
especially in Bengal, but it occurs as the proper name of a king of 
Gadha in Jubbulpore in an old Sanskrit inscription. See F. E. Hall in the 
Journal of the A. O. S. VII. pp. 1-28. 

* MSS. of the A'chara. Priiyaochitta. Cuddhi and several other Sau- 
khyas of Todariinanda exist in tne Bfaharaja of Bikaner*s Library. 
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Lbctdub the Mogul Emperor Akbar (1556>1605). It fits in with the 
I* ( conciliating spirit of Akbar's general policy that one of 
I the most influential men of his court compiled a bulky 
■ Sanskrit work on Hindu Law. 
The Fire Turning to those Five Schools of Indian Law which were 
Schools of already known to Colebrooke, I may observe generally that 
all the principal works but few of the minor oii&s have now^ 
been translated into English. It is highly desirable that 
the materials on which Judges are expected to form their 
opinion about difierent points in Sanskrit Law should be 
speedily completed by placing in their hands ti*anslatious of 
all Sanskrit treatises of any importance. 
BAmbay, TJi^ dates of most of these works are sufiiciently ascer- 
itiihUA.' tained by this time. As regards the law - books pi'e- 
valent in the Bombay Presidency, I may refer you to 
the exhaustive treatment of the subject in the intro- 
duction to the forthcoming third edition of Messrs. 
West and BUhler's Digest. The two principal authorities 
of the Benares School, the Mitakshara and Yiramitrodaya, 
are included among the law-books current in Western India. 
The Mithila authorities have received an ample discussion 
in the Preface to P. C. Tagore's Viv&dachintkmani and in 
Rajkumar Sarvadhikari's Tagore Law Lectures. 
Madras A signal advance has been recently made in the study of 

Digests, the Madras authonties, all the five standard works current 
in that Presidency having now become accessible through 
the medium of EInglish translations. The Mitakshara and 
Madhaviya Commentaries have been referred to before. 

Devannabhatta's Smritichandrika has been translated in 

» . . . . ^^ 

1867 by Kfishnaswamy Iyer, Varadaraja's Vyavaham- 
nirnajfra in 1872 by Dr. Burnell, and Rudradeva's Sai*as- 
vativilasa in 1881 by Mr. Foulkes, who has published 
the Sanskrit text of that work at the same time. 
The D&yabh&ga from the Smritichandrika has been 
published in the original Sanskrit by Bharat Chandra 
^iromani in Calcutta (1870), but a comparison of this 

^^*iki ®*^^*'^^'^ ^^^^ three good MSS. has shown that it cannot 
' be relied upon eveiywhere. Devannabhatta's Smritichan- 
drika is remarkable alike for its originality and for its 
early date. Though following the Mitakshara on most 
points of importance, it introduces a great deal of new 
matter as well, as an instance of which I may mention 
the interesting chapter on dominion over Stridhana, and 
quotes many Smriti texts not found in the earlier work. 
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Devannabhatta is a Telugu name.^ The date of the author Lictubi 
of the Smritichandrik& may be inferred from the fact that ^' 
he quotes Apar&rica (12tn century) and is in his turn 

auoted by Mftdhava (14th century). He must have lived 
iierefore in the 13th century. King Pratapa Rudradeva 
in compiling the Sarasvativil&sa has mostly followed the 
Mi(iikshai'& and SmritichAndrik&. However, he does not 
refrain from occasionally taxing the author of the former 
work with inflatedness or stupidity (8 404). The date v«rnd«- 
of this work has been fixed by Mr. Fouikes at about 1515. ^*^** 
Varadar&jas treatise, which appears to have been com- 
posed in the Tamil country about the end of the 16th 
or beginning of the 17th century, follows the older works 
nearly everywhere, and is more rich in quotations of 
Smriti texts than in independent disquisitions. Both the 
work of Varadar&ja and the Dayada^a^loki, a very other Mid- 
brief and modem treatise, have been translated by Dr. ^*^^^^' 
Burnell. A number of other Digests preserved in South 
Indian Libraries, such as Nrisinhas Prayogap&iijata,' Vai- 
dy&nlithadikshita's Smritimukt&phala (written c. IGOO), 
King Bhulokamalla Some^varas Abhilashit&rthachinta- 
mani (c. 1130), King Carabhojis Vyavaharaprak&9a (begin- 
ning of 19th century) and others have been noticed and 
briefly described by the same scholar in his valuable cata- 
logue of the Tanjore Palace Library. 

The celebrated Dayabh&ga of Jimutav&hana, which will J»i"6uv4- 
always occupy one of the foremost ranks in Hindu Law mvn* 
literature, as being not onlj the leading authority of the biiiga. 
Bengal School, but one of the most striking compositions 
in the whole department of Indian Jurisprudence, oaii now 
be shown to be an undoubted production of Bengal. This 
a|»pears clearly from the fact that Kamal&kara in the Viva- 
datAndava speaks of " Jimutav&hana, ^ulapaoi, Sm&rta- 
gauda and other eastern {i.e., Bengal) authors."' Colebrooke's 

* Bamell, ihid, p. 1.33. Tho speUing DeTapdabhafU Is pointied out aa 
Incorrect bj Dr. BnmeU. 

' Dr. llurndl obscrTCS that thiM work cannot be earlier or later than 
the 12th oenturj ; and aA the Sinritichnndrika it quoted in it, he con- 
aidetv the 12th century aa tho lower limit of the conipoeition of the latter 
work. It has howerer been pointed out bj R. Sarvadhikari (p. 401) that 
lifiaimha quotes Mndhava (14th century). He. therefore, could hardly 
have flonriflhed before tho beginning of the 15th century; nor after 
Uiat time, aa an old MS. of tho Prnyognparijata is dated eamrat 1496 
(A. D. 14.38). Bee Dr. R. Mitra's Dikaner Catalogue, p. 439. 
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Lbotube conjecture, that the author of the Dayabhaga might be 
^' identical with the founder of the dynasty of Qilahara in 
Western India is no longer tenable since the fabulous cha- 
racter of that sovereign, well known as the hero of the 
Buddhist mythical play Nagauanda, has been proved.^ As 
in th^ passage quoted before from the Vivadatandava, 
Jimutavahana is mentioned at the head of the Bengal 
authors, he must be the oldest writer of that School, and not 
only older than his follower Raghunandana, who lived 
about the commencement of the 16th century, but older 
than Culaparii as well, who is quoted by Raghunandana. 
An old MS. of another work composed by Jimutavahana, 
the Dharmaratna, is dated A. D. 1495.^ On the other hand, 
Jimutavahana cannot be referred to an earlier period than 
the 13th century, because he quotes Govindaraja's Commen- 
tary of the Code of Manu, which, as shown before, appears 
to have been written in the 12th ceutury. Nearly all the 
more recent productions of the Bengal School have been 
noticed very fully by Colebrooke and others' I have not 
met anywhere however with a reference to a work entitled 
yividar- Yivadarnavabhanjana, which apparently belongs to, or has 
bhlui a ^^®" strongly influenced by, the Bengal School. It must not 
be confounded with the Vivadabhangarnava of Jagann&tha, 
though it is a modern work like the latter, and contains 
references to the writings of Raghunandana, Crikrishna 
Tark&lankara and other modern authoi*8. It seems to be 
the joint production of several writers. 
Works on The two bcst-kuown treatises on Adoption, viz,y the 
Adoptiou. Dattakamimamsa and the Dattakachandrika, have been 
stated by their translator, Mr. Sutherland, to be the 
yrorks of South Indian writei*s, and this statement has 
been repeated in all the English manuals. It has, however, 
been pointed out before, that Nandapandita, the author of 
the Mimamsa, lived in Benares in the early part of the 
17th century ; and the Chandrika, which seems to be the 
earlier work, is most probably the production of a Bengal 
author, calling himself Kubera.^ This is the author's name 

' Soe Iudraji*s and Telaii(f*H papers on iuscriptiouii of Cilabira kiugs, 
Jourual liomb. Branch R. AS. 1877, p. 5 ; Itid. Ant, 1877, p. Sil. 

* Dr. lUjeudralala Mitra, Notices of SauHkr. MSS., Ill, p. 297. 

* See Dr. U. Mitra iOid, pa*»im. 

* In the opinion of eminent Bengal Pandits, Knbera is merelj % 
%om de plnme, tbe autbor*s real name being contained in a verse at tbe end 
of tbe book and identical with tbe name of a Bengal writer of the last 
centurj. See, too, Moudlik, pp. Ixxii^lxxiv. 
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as given in the MSS. I have seen in the printed edition, Lkctubb 
and though Eubera refers to the SiDritichaudrik&, as to a ^' 
former work of his, there is no authority for identifying 
this work with the well-known South Indian Compi- 
lation of that name. This mistake regarding the native 
country of these writers has proved to be of a rather 
serious nature, as it has caused their compositions to be 
viewed as possessing authority in the Dekhan, though 
such notoriety as now belongs to them in the provinces 
south of the Narmadft river has only come to them in 
consequence of their having been translated into English. 
Among those writers on Adoption, whose authority in the 
SQuth is of long standing, yankarabhatta of Benares is 
particularly conspicuous. He lived in the second half of 
the 16th centurv, and was the father of the famous Nlla- 
kantha, the author of the Mayukhas. The Law of Adop- 
tion has been treated by him in a brief but interesting 
chapter of his extensive work on law, called Dvaityanir- 
naya. In the introduction to this work he says expressly 
that he has followed the established usages of the South. 
The text and an English translation of the chapter on 
Adoption have been given by V. N. Mandlik in his Hindu 
Law.^ The highly important passage on the legality of 
adopting a sister's son had already been pointed out by 
Dr. Bumell in his Tanjore Catalogue (p. 134). It will bo 
seen in a subsequent Lecture, how much variety of opinion 
exists among the writers on Adoption generally, and much 
use will be made of that valuable collection of texts on 
Adoption, from seven important works, which has been 
published by P. C. Tagore, the founder of the Tagore 
Lectures.' Thi-s work hitherto has not been translated 
into English, and the Dattakamimftmsi and Dattaka- 
chandrika have furnished almost exclusively the scanty 
basis on which the modern Law of Adoption has been raised. 

Even in the present imperfect state of our knowledge Two geoe- 
of the external history of the modern law-books, it will not [fJnJ****" 
be out of place to discuss two vexed questions connected with 
the internal history of these works, which are fraught with 
|)eculiar interest to the practical student of Hindu Law. 

The first question concerns the origin of that wide gulf, ^T^jV'- 
which separates the Rcncral writers nom their brethren in «ic« be- 
all other parts of India. This fact has been pointed out *'»••■ ^ 



* I, p. II, Mcq. ; U, p. Gl *rq. • Datiakn^iromani, Calo., I8G7. 



24 MEW MATERIALS FOR HISTORICAL STUDY OF HINDU LAW, 

Lbctubb long ago by Colebrooke, but he was not in a position to 
^' explain it, as he was not acquainted witli the date and 

Bengiii native country of either Yijnane9vai*a or Jimutav&hana. 

School ftiid This is different now, and it has become possible to show 

Sdiocik' that not only the Mitaksharft, but nearly all the really 
ancient Commentaries and Digests of note, wore composed 
in the Dekhan. Nor is it difficult to account for this 
fact. It will be seen in the next Lecture, that several of 
the earliest Smritis have ori^i^inated in the south of India. 
When the era of Commentator arrived, the Dekhan con- 
tinued to be a seat of legal learning, and the spread of 
South Indian law-books into Hindustan was favoured by 
the wide sway of poweiful South Indian dynasties. Nor 
was there ever a break of ti*adition in Southern India, 
whereas in most parts of Hindustan Proper the composition 
of law-books seems to have come to a dead stand-still for 
a considerable time after the permanent establishment of 
Mohammedan rule towards the end of the 12th century. 
When at a subsequent period, a revival of Hindu Law 
studies took place in those parts, the works coming from 
the Dekhan maintained their repute, and were used as 
text-books. Thus it has come to pass that King Apai*arka's 
Commentary, which may have been brought into Kashmir 
by one of tlie ambassadors of Apararka, has remained there 
down to this day, almost the only law-book used by the 
Pandits of that countr3\^ When in the 14th or 15th cen- 
tury, VifvcQvara of Kashtha near Delhi undertook by 
order of his King, Madanapala, to set forth the doctrines 
of the Hindu Law in two learned works, he began by 
writing a Commentary on the Mitakshara. It is to the 
same King Madanap&la that a traditional account, which 
has been quoted before, attributes the merit of having 
recovered the lost Commentary of Medhatithi. Its loss 
may have been due to the raids of the Mohammedans, and 
the foreign country from which he recovered it may have 
been the Dekhan. In the second half of the 16th century, 
when ^nkarabhatta, a member of the influential family of 
the Bhattas in Benares,^ wrote his solution of doubtful 
points (Dvaityanirnaya), he thought fit to declare expressly 
in tho introduction to his work that ho would take the 
opinions of the southern writei-s for his guide.' The Mit&- 

' Buhler, Kashmir Report, pp. 60-62 * Mnndlik, p. Ixxi. 

• ^ftf fc^in^ fqHW 
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ksharft was held in such high esteem in Benares that the Liotueb 
Native Judges, previous to the establishment of English ^' 
tribunals in that place, asked the Pandits in each ansing 
case to consult the Mitakshar&. Much the same custom 
appears to prevail in the present day, in Adoption cases at 
least, in the Native States of Rajputana.^ 

The authority attributed to the teaching of the southern M— of tiM 
writers accounts for the thorough agreement of the majority ^J^^l 
of the northcra Digests with the Mitakshar&. But why do 
the Bengal writers differ trom the rest ? Most probably, the 
isolation of the Bengal School is more apparent than real. The 
loss of so many old law-books and of many works quoted in 
the Dftvabh&ga in particular, renders it impossible to estab- 
lish all the intermediate links which must have existed 
between the Bengal doctrines and the teaching of the other 
Schools. Even as it is, some of Jimutav&liana's doctrines 
may be traced to their source in those texts which are so 
strenuously controverted in the Mitakshara, and it is a 
significant fact that he quotes Vijnane9vara*s predecessor 
Vi9varupa, though he never quotes Yijn&ne9vara himself. 
In the constructions which they put on the texts of Y&jna- 
valkya, the Bengal writers ao not seldom concur with 
Apararka. They might have borrowed from him, but it 
seems more likely tliat both Apararka and the Bengal 
writers drew from a common source, viz., from the earliest 
Commentaries of the Yajnavalkya-smriti. The Bengal 
doctrines are also in a number of cases identical with those 
held by the Mithilft writers, and as Mithiift has evidently 
been one of the oldest seats of legal learning in Northern 
India, the Bengal writers may be supposed to have borrowed 
those doctrines from their Mithil& neighbours. Whether 
these various doctrines were shaped into a system by 
JiiDutav&hana himself, or by earlier writers, whom he may 
have followed, it is impossible to decide. His sj'stem, as a 
whole, was certainly very much opposed to the Mithila 
system, and even more different from the MitAkshara system. 
Jfmutav&hana's Commentators suppose him to be engaged in 
many places in refuting the Mitakshara and the Mithila 
doctrines, though he does not say so expressly. Supposing 

* My information in regnrd to thin nubjoct in mninly derired from 
ormironnications made to me by n Jeypore Thakur, Kaunar Prithi 
Soiff hji of Bayroo, who also fravo me an opportunity of agisting at the 
trial of an intfire^tinj; Adoption cose according to Uinda Law, in the 
Baprcmo Court of Jcy|)ore. 
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Lkotdbk this assertion to be coiTect, it is still highly improbable 
^' that the whole Dayabhaga system should have beeu started 
ia opposition to the Mitakshara. It is far more likely> 
considering its generally conservative character, which will 
l>e pointed out in the course of these Lectures, that its roots 
reach back into the times before the Mit&ksharft was 
written. In connection with this subject, I may remind 
you of the old tradition, which dates the growth of Sans- 
krit learning in Bengal from the immigration of the five 
BrahmaDS nrom Canouj, in the eleventh century or eai'lier. 
At that time the Mitaksharft could hardly have been written 
or obtained ascendency in India, but the opposite systems 
of earlier writers could. 

^"•"•^ The ability and skill displayed by the Bengal writers in 

^ ' maintaining and developing their own system must soon 
have rendered them formidable opponents to the adherents 
of the Mit&kshar& in Benares, between which city and the 
province of Bengal a lively intercourse may be supposed 
to have existed. Accordingly, the standard writers of 
Benares in the 1 7th century, such as Mitrami9ra, EiuaaaU- 
kara, Nandapandita and others may be seen constantly 
engaged in refuting the opinions of Jimutav&hana, Culap&ni, 
Ri^hunandana and of the eastern or Bengal writei'S (jyi^d- 
chydh, gauddh) generally, not only on questions of Inherit- 
ance, but on other topics as well.^ It is true that their 
general hostility to the Bengal School has not prevented 
these Benares writers from tacitly adopting their views 
in some instances, and they occasionally express their dis- 
tinct disavowal of this or that Mitakshar& doctrine. But 
such cases are comparatively rare, and it is a significant 
fact that the works of Nandapandita, who differs more 
strongly from the Mit&ksharft than any of his brethren, do 
not seem to have acquired any authority outside of Benares, 
whilst Kamal&kara and Mitrami9ra, though writing in the 
North, became authorities in the country of the Mahrattas 

* Am ad instance of the strong language used by these writers in 
controverting the opinions of the Bengal authorities, it may be mentioned 
that Kamaliikara in the Vivadatiiiithiva speaks of a certain doctrine, 
held in the Bengal School as being " an absurd opinion originating in 

aversion to the Mitakshara " (f<i9fm^nrf ^91 ^I^RiLI ) Neyertheless, 

the Benares works exhibit in some of their doctrines the influence of the 
Bengal School, as will be noticed in the course of these lectures ; and 
where they differ from the Mitakshara, their authors are perfeoUy 
frank in avowing their dissent. 
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AA well. The Miiaksbaiii had al\va3'8 retained its ascend- Lbcturh 
nncy in Western India, and the Viramitrodnya reads much 1* 
like a Commentary of the Mitaksharft. 

I may now pass to the second question, which concerns Qvettion 
the practical value and applicability of the legal rules JJj^^'^l^^* 
embodied in the Commentaries and Digests. Do these laws, of Um 
it has been asked, coiTespond in any appreciable degi*ee £j^£Jii,, 
to the actual usages of the community at large, and aie 
tliey not rather mere speculations put forth by the Brah- 
man writers, by whom the Composition of law-books had 
been monopohzed ? This is the view lately started by 
Rome writers of note, and if it were to rain ground among 
tlie public at large, the last hour could soon have strucK 
for the administration of Sanskrit Law in India. It is 
quite necessary, therefore, to go into the merits of the case ; 
but as it is impossible to discuss such a wide subject as this 
fully at the close of a lecture, I will confine mj'self for the 

firesent to pointing out the bearing of some of the 
listorical facts noticed before on the solution of the im- 
portant question in hand. 

It will be readily conceded that the range and degree nmnk and 
of authority attaching to a literar}- composition, and to a ^^^ 
work on Law. and Jurisprudence more particularly, must authori. 
depend in a ereat measure on the ranic and position of/ 
the author. Now it appears that a large numoer of lawj 
Commentaries and Digests have been written either byl 
Indian Kings and Prime Ministers themselves, or at least! 
under their auspices and by their order. Thus, in the 11th I 
century King Bhoja of Dh&i^, in Malwa, wrote his last 
Commentary on the Code of Manu. In the 12th century, 
King Apar&rka of Konkan compiled his well-known gloss 
of the ikjnavalkya-smriti. In the 14th century. Queen 
liakshroidevi of Mithil& (Tirhut) composed the Viv&da- 
cha^dra. In the IGth century, King PratApa Rudradeva of 
Orissa wrote the Saras vativil&sa. As late as in the begin- 
ning of the present century, Ilaja ^rabhoji of Tanjoro 
wrote the Vyavaharaprakaca. It is, of course, impossible 
to say how much of these learned compositions is due to 
the royal authors themselves, who lent their names to 
them. But supposing even that they were not to have 
written a single line themselves of most of the works 
attributed to them, the fact remains that they suflercd 
them to be published under their own names and to be 
invested with the authority attaching to the composition 
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LifiOTURB of a royal author. As regards those treatises which pro- 
^' fess to have been composed by ministers of kings and 
other influential persons, there exists no a pinori reason 
for questioning the exactness of this tradition. Many 
Hindu statesmen were men of letters. They were no 
doubt in a position to claim the constant advice and assist- 
ance of the most learned Pandits of the time. But this 
circumstance, while detracting, perhaps, from their indivi- 
dual merit as writers, tends to enhance the value of their 
compositions. Of the Hindu Ministers, whose learned 
works on law have been preserved, it will be sufficient to 
mention the following. Halayudha, the author of a copi- 
ous work on the sacred duties of a Brahman (Brahmana- 
sarvasva), was Minister to King Lakshmanasena of Bengal 
in the 12th centuiy. Hemadri held the same office under 
a native chief of Dowlatabad in the ISth century, and 

* Dalapati, the author of the Nrisinhaprasada, occupied an 
influential position under the Mohammedan rulers of the 
same district in the IGth century. Madhava was Prime 
Minister in the kingdom of Vijayanagara in the Dekhan 
in the 14th centuiy. Chande9vara, the author of the 
Yivadaratnakara, was the Minister of King Harasinha 
Deva in Mithila, in the same century. Todarananda or 

• Todaramalla, the celebrated Hindu Minister of Akbar, 
compiled a work on Civil Law, called Vyavaharasaukshya, 
during the reign of that well-known Mogul Emperor. Of 
many other works composed by learned Pandits, we know 
that they were written under the patronage of Rajahs. 
Thus, Mitiami9ra dedicated his renowned conipo-sition, the 
Viramitrodaya, to the Bundela chief, Virasinha (Bir Singh 
]3eo Bundela) of Orccha, infamous as the murderer of Abul 
Fazl. Nandapaiidita wrote the Vaijayanti by command 
of the Rajah Tammasanayaka, of Benares. It would bo 
easy to multiply examples. Let me only add that the 
famous yijnane9vara may be supposed to have compo.sed 
the Mitakshara at the instigation of a King. He extols 
Vikram&nka, the ruler of Kalyanapura, at the end of his 
work, and it has been justly observed by Professor Biihler 
that the authority early accorded to the Mitakshara seems 
to be due to the wide sway of that powerful King. 

It may be confidently asserted then that the Supremo 
Rulers of Indian States in all parts of the Peninsula havo 
always taken an active interest in the compasition of Law 
Digests and Commentaries and this fact must needs raise a 
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strong presumption in favour of the practical nature of these I'^eruwi 
works. On the other hand, it is out of the question to 
comf^aro them in any way to the law-codes of modern 
turope. They may be said to find their counterpart, to \ 
a certain extent, in the RcientiBc treatises on Jurispru- i 
deuce, which in some European countrias are constantly | 
quoted in judicial decisions, and have influenced the deci- 
sions of the Courts and Legi»hition very considerably. In the [ 
same way, whenever a knotty point of law presented itself 
for solution in an Indian Couit, the Judges would consult the 
Sanskrit treatises either themselves or through the medium 
of the Pandits. The technical language of these works, 
and the many subtle and sophistic disquisitions and 
pliilosophical, grammatical or other tlieoretical speculations 
embodied in them, have been pointed out as proving the 
essentially speculative and unpractical nature of the 
Sanskrit treatises. But it should be borne in mind that 
the Dharmaf&stris or persons versed in Sanskrit Law who 
composed these works did not write them for Europeans, 
but for other Dharma9ft8tri8. Their readers were learned 
enough to understand and appreciate their ingenious dis^ 
quisitions, and sufficiently experienced to distinguish the 
genuine legal rules contained in these works from what was 
incapable of being enforced as law. This became different, 
when the administration of the old Indian Law was placed 
with European Judges, whose knowledge of the subject 
was, as a rule, confined to the scanty information to be 
derived from a few translations. Besides, Europeans were 
naturally prone at first to take the Sanskrit treatises for 
law-codes in the European sense of the term, instead of 
using them with caution and checking them by constant 
reference to customary law. Many of the errors and 
misapprehensions which had thus arisen in the early times 
of British rule, have since been removed. The customary 
law of the country has been given its due weight, and 
ailmirablo collections of customs have been brought toge- 
ther in different parts of the Peninsula. But the task of 
understanding a whole fabric of ancient law, such as the 
Sanskrit Law of India, cannot be accomplished in a day, 
and much more patient absorption in the habits of mind 
and expression of the Sanskrit lawyers, and a careful 
investigation of all their compositions will be required 
before a full insight into the nature and history of Sanskrit 
Law can be obtained. 
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Suifiti and Smfitis. — The other sources of law — Purinas — The Veda — Cus- 
tomary law — Administrauon of justice in tlie Native Courts — 'llie Smriti- 
chaodriki on local usage — Iteferences to custom in the Smplis — Im- 
portance ,of the Smfitis — Keceut progress of their study — The Dharma- 
sAtras— Apastambii — Baudhayana. Yasishtha, Gautama, Yishuu — Where 
composed — Coustitution and activity of the SchooU — Itelation to the Yedas 

— Kise of the metrical Smfitis — Their posteriority to the Dharmasfitras — 
Yarious opinions regarding the age of Manu — Menu's reputation as a legblator 

— Different recensions of his Code — Archaic character of its laws — Com- 
mentaries — Bf ihospnti and Katyayana — Introduction to Narada — Burmese 
law-books — The Manavas — Sources of Manu — Yijnavalkya — N4rada. 

Smritiand I^ the present Lecture I propose to examine the new 
Smpib. materials which haYe recently come to light for a critical 
study of the principal law-codes of ancient India. These 
works, as you are aware, are usually called Smritis, and 
as a body are called by the collective name of Smriti 
or recollection, tradition. The Smriti has long been consi- 
dered as the principal source of the sacred law (Dharma), 
• and is viewed in that light by the Pan4its even now, 
though as regards Civil Law it has been entirely superseded 
since the last century by the teaching of the Commentaries 
and Digests. The Digest of Jagann&tha, which was com- 
posed at the desire of Sir W. Jones in the second half of 
the last century, terminates the series of authoritative 
Digests recognized by the Courts. Down to the time of 
Jagaijinatha, liowever, any learned Paudit might propose 
a new Yyavastha or adjustment of contradictory passages 
in different codes of law, and set forth his opinions in a 
new composition, which in course of time might become a 
work of authority. 
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The Smriti, although the principal, was not tho only, Lbctuek 
source of law in tho eyes of the Indian Jurists. Whenever ''• 
they were able to adduce a Vedic text in support of a -.^ 
proposition, they were sure to do so, and it was an estab- sourcMof 
lished principle with them that a Sinriti text even is over- *"''• 
ruled, in case it is opposed to a text from the Veda The 
practice of eminently virtuous men (Qishtas) was consi- 
dered as a Uiird, and local usage as a fourth source of the 
law. The Purftnas were also frequently viewed in the 
same light. All these sources of the law are already men- 
tioned in the earliest Sroritis themselves, which shows 
thiit the composition of law-books must have begun at ^ 
very early period, long before the oldest specimens now 
extant of this class of works were written. Before treat- 
ing the history of the Smritis in detail, it will be neces- 
sary to enter into a brief discussion of the relative import- 
ance of the divers materials on which both the Digests and 
the Smritis themselves profess to be founded. 

The Puranas from the first were hardly recognized as PorinM. 
equal in importance to the other sources of the Taw,^ and 
they have never attained the same authority as the Smritis 
as regards Civil Law, but they are quoted a great deal on 
questions regarding religious ceremonies, pious donations 
nnd other religious subjects, including adoption. The bulk 
of the now existing Pur&nas is not allowed a considerable 
antiquity by contemporary Sanskrit scholars. The fact that 
the first and third books of the T&jnavalkya-smriti should 
have been incorporated in theG&ruda-PurftDa,and the second 
book in the Agni-Pur&na,' is characteristic of the general 
posteriority of the Pur&nas as they now stand to the 
Smritis. The Veda, in the theorv of the Bralimanical Veda. 
Schools, is the fountain-head of the sacred law. It has 
existed from eternity, and is also called Brahman, because 
it is a direct emanation from Brahman, the universal 
soul. It will be seen presently, however, that tho influ- 
ence of the Vedas, practically speaking, on the growth 
of Indian Law has been very slight, because the.se religious 
works contain very little indeed about worldlv matters. 

Those traditional sources of the law which remain, Cnttomiry 

Imw. 



* The PariiiM are, however, raeniioned bjGfitiUma (Xt. 19) as the laat 
clam of aathoritatire workfl. anrl are rf^peatedlj referred to by A'pastamba. 
8oe BQhlcr. Introd. to Apast. xxvii *rq. 

• Be© Profe^^or Stentler'H rrcforo to liip TnjnaYalkya ; V. N Mandlik, 
pp. Wii -llx. 
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Lbctur^ viz,,^ the practice of holy men and local custom, on the one 
^^' I hand, and the Smriti on the other hand, have no doubt 
been the principal agents in the growth of Sanskrit Law, 
but which was the more important of the two ? Wherever 
written laws exist, they will speedily get the better of 
mere customs never reduced to writing. As regards 
India, the general ascendency of the written law as laid 
down in tlie Sanskrit treatises has never been doubted 
till very recently.^ Now-a-days, however, as hinted in 
the last Lecture, a belief seems to be springing up 
that the Sanskrit Law is really applicable, in Southern 
India particularly, to a small minority of the inhabitants 
only, the bulk of the people having always been 
guided by customary law alone. In order to treat this 
question fully, it would be necessary to examine first the 
relation of modern custom to written law, and then the 
part formerly played by customary law in India, and the 
way in which it is referred to in the early legal literature 
of India. Now, as regards the relation of customary to 
written law in modem India, it is a very difficult question, 
which does not enter into the province of the historical 
student of Hindu Law, and can only be decided by those 
who have had special opportunities of observing Indian 
life and manners in all parts of the Peninsula. I would 
only observe that what might have been possible in the 
early times of the British administi-ation may prove 
imposssible now, after both the legislation and custom itself 
has been remodelled by a century of judicial decisions.^ 
trmtioa of ^^*' ^©'^^^er is there sufficient reason for questioning the 
JiMtice in wisdom of those who have established the principles on 
the Natire ^^hich the administration of law to the Hindus has been 
based ever since. It has been^hown in the first Lecture 
that the Sanskrit Digests and Commentaries were composed 
by men of rank and influence, and that the legal rules 
contained in them must have corresponded to the laws 
actually enforced in the Native Courts of Justice. It is quite 
/ true that before the establishment of British rule in India 
customary law used to be given more weight in deciding 
law-suits than the Mit&kshar&, Dayabh&ga or any other 
Digest. Most quarrels did not come within the cognisance 
of the Courts at all, but were decided by private arbitra- 
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* See the luoid discussion of this whole question in Mr. Hajrne** 
Hindu Law and Usage. 
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tion. ThiB has been pointed out by competent English Lbotuei 
observers of Indian life, and the same result may be . ^^' 
gathered from an impartial study of the Indian law-books,/ 
ancient and modern/ Orientals do not like public tribunals | 
to meddle with their private aflTnirs, and there were excel- ' 
lent re&sons for this natural aversion in India, as the 
Native Courta, and not unfrequentlv the Rajahs themselves, 
were excessively corruptible. As therefore the public 
Courts had far less legal business to transact than the 
Panchftyats and other private tribunals established ad hoc, 
it was but natural that customary law should have played 
a more prominent part in those times than written law. 
This was changed under British rule so far that custom in 
order to acquire the force of law must be proved to be 
continuous and ancient But within these limits the valid- 
ity of custom has been recognized to the fullest extent 
in the Courts.' They would not, and could not, assiffn an 
inferior position to written law on principle. By doing so 
everything would have been made indistmct, and the con- 
fusion, which appears to have existed before the establish- 
ment uf British Courts in India, would have become worse 
confounded. 

But, it has been argued, do not the authors of the Th« 
Sanskrit Law-books themselves refer to custom as some- f|JJ[|,*^Hii4 
thing distinct from and superior to their own rules ? To on IocaI 
this assertion it may be replied that both the modern 
works and the Smritis allude to custom very oft^n, 
but without acknowledgint^ its validity in any cade 
where it is opposed to written law. Thus, to begin with 
the modern works, the Smritichandrik& contains a whole 
chapter on local usage (Defadharma). This chapter has 
been made very much of, and has been taken to prove 
the correctness of the opinion advanced by Ellis that 
the law of the Smritis has never been the law of the 
Tamil and cognate nations.' It is, however, expressly 
observed in that verj chapter of the Sinritichandrikft that 
those usages only shall l>e judicially recognized and estab- 
lished which are not opposed to the teaching of the Vedns 

* See e. g. the texts oollocted in Colobrooke a Kisaj on Hindu Gourtfl of 
Jofftioe. 

• Mayne, §§ 40— R6. 
' See Nelson, A View of the Hindn T«&w, pp. lift — 117, where an English 

▼ertion of the greater portion of this chapter from the pen of Dr. Bar- 
nell majr be found. 
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IiRcrrvBs and other authoritative books/ all other practices having 
^^' to be stopped by the sovereign power. In another chapter 
of the untranslated part of tne Smritichandrik& which 
precedes the chapter on De9adharma almost immediately 
the following climax is established. When the Veda (Qruti) 
and the sacred tradition (Sinriti) are mutually opposed to 
one another, the Yeda shall prevail. Custom (Ackara), and 
the verdict passed by an assembly of learned Brahmans 
{Pdrishadvachanam) may be overruled both by the Veda 
and by the Smriti. Among several conflicting Smriti texts, 
n text of Manu shall prevail, etc. I This shows as distinctly 
as possible that the Smriti is placed above custom in the 
Smritichandrika, and the same remark applies to the other 
Sanskrit treatisea Nor would there be any necessity for 
setting up customary against written law, as the peculiar 
method of interpretation followed by the Indian Jurists 
would enable them to dispose of all such rules as were 
opposed to the established usage of their own epoch and 
native country. / They might say that such laws, though 
adapted for the golden age of the early sages, were no 
longer fit to be practised in the present (Kali) age of sin, or 
that, although consonant with religion, they were abhorred 
by the people, or that they were meant as mere explana- 
tory statements (Arthavdda) and not as laws, or that 
a certain practice, though morally wrong, was legally valid, 
etc. Elsewhere than in India, too, it has been found easier 
1 1 to explain an old law away than to abolish it, and tricks 
I of interpretation analogous to those invented by the Indian 
' Pandits have been resorted to by the jurists of several 
European countries. 

In the old texts themselves, the superiorit}' of the Smriti 
to custom naturally enough is not accented so strongly as 
in the modern works. The Smriti writers, especially the 
earlier ones,' did not consider themselves as inspired authors, 
though they were regarded iu this light by the commen- 
tators. They acknowledge the Smriti generally as a prin- 
cipal source of the Sacred Law, and they mutually quote 
one another. But the teaching of one man was not consi- 
dered as absolutely binding on all the rest like the precepts 
of the Veda, and these writers may be frequently seen 
engaged in controverting the opinions held by their prede- 

* See Btthler, Snored Books, II, Introduct. 
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cessors.^ Custom, on the other hand, is frequently referred Lkttuu 
to in these works under various denominations. Thus, the | J^ 
usages prevalent in the Holy Land Aryavarta and the utter- 
ances of an assembly of virtuous men, especiallv of learned 
Brahmans (Fdrishad) are designed as authoritative in every 
case.' It was especially on questions of penance and expia- 1 • 
iions that these holy men appear to have been consulted,' 
much like the Dharmadhikans of a subsequent period, 
who have retained down to the present day the privilege 
of dictating the penance to be performed by an offender, 
who has been pronounced guilty of a transgression by his 
caste. Local and caste usages are also emphatically recog- 
nized. Thus it is ordained that a King, after havinff con- 
quered a foreign countrv, shall maintain the laws anciently 
current in it, and shall not replace them by new lawa^ 
Gautama (XI. 21 — 23) B&ys that cultivators, traders, herds- 
men, money-lenders and artisans shall have authority to lay 
down rules for their respective castes in accordance with the 
peculiar customs of those castes which have to be ascer- 
tained through the testimony of eminent members. Similar 
rules occur in other Smritis. But it is nowhere asserted 
that, in case of a conflict Wween custom and the Smriti, the 
Smriti may be overruled. On the contrary, those customs 
only shall be given the force of law which are not opposed 
to the ^niti (Veda) and Smriti ; and the practice of emi- 
nently virtuous men (i^iskfiu) even has authority in those 
cases only which are not expressly provided for in the Veda 
or Smriti.' The more recent Smritis in which the consti- 
tution of a judicial assembly is treated in some detail 
refer occasionally to custom as a ground of decision, but 
they direct that, in general, the King or his Judge shall 



* See Bahler, Seored Books. II, pp. XTiii— xix. TftjoaT»lkjm, I, p. 66 ; 
Maoa, III, 16; GaaUma, 1, 19, 89 ; II, 9, etc. 

« GMtoma, 1, 1 ; XXVIII, 48—61 ; Apwitamb*. 1, 1, 1, 1^2 ; U, 11, 29, 
1S~14 ; Vftdththa, I, 4—17 ; Baodhajana, 1, 1, 1 and 2 ; Mana, IL 6—24 ; 
XII, lOS— 118 ; Vishpa, LXXXIV, 4, etc. The definitions of the dtoation 
and extent of ArysTarta, " the ooantrj of the ArTans," rmrj oonsider- 
ablj. It is generallj referred to Northern India, and there oan be no 
doabi that the earliest law-books, now lost, were oomposed in the ooontry 
north of the Narmadi. 

' Bandhijana, I, 1, 1. 16. 

* Maan, VII , 203 ; Vishpo, III, 42 ; TiJnaTaUEra, I, 842. 

* Oantama, XI, 20; Vasish^ha, I, 6, 17 ; Apantamba, II, 6, 16, 1. 
Maan, VIII, 41, does not sst that a onstom, in order to be legalised, most 
harmooise with the sacred books ; bat this clause is supplied bj all 
commentators in aocordanoe with the other BmriUs. 
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LcoTUBB|take the written law of the Suiriti (Sniriti ^astra, Dharma- 

^^' If&stra, Smriti) for his ^ide in deciding any law-suit' 

I J ^^^^ considerations tend to show the range of authority 

^mpor ancj ^j^j^j^ j^^ f^^,,^ early acquired by the Smritis. Custom 

Smritii. "^as not replaced by them, but it occupied a subordinate 

C'tion in the eyes of the Brahmans, except so far as it 
been, and was constantly being, embodied in the 
authoritative works of the Smriti writers. For the his- 
torical student of Indian Law the Smritis are even more 
impoiiaiit than for the compilers of the Brahmanical Digests. 
Without the Smritis u historical study of Indian Law 
would be simply impossible, as they are the only authentic 
relics of the ancient law of India. 

Thus the recent progress in the study of the Smritis 
may be said to acquire a peculiar significance. Till 
a few years ago, the Code of llanu was the only Smriti 
accessible in an English form. It represented Uie prin- 
cipal, and in many cases the only, basis on which the 
students of Indian Law and Indian History rested their 
theories regarding the constitution of public and social 
life in ancient India. In the present day, however, a 
considerable number of other Smritis, besides the Manu- 
smriti, has become accessible in an English form, and all 
the earliest sources of Indian Law, as far as they have 
been preserved complete in MS., have been translated, and 
their origin and history has been discussed in the Sacred 
Books of the East, edited by Professor Max Miiller.' Critical 
editions of the Sanskrit originals of the same works, called 
Dharmasutras, and of copious extracts from the old Com- 
mentaries on them, have also appeared, or are in coui-se of 
preparation.' 
Tb« . The date of none of the Dharmasutras can be fixed 

Dharmt- 



■ Narada I. 1,8, 16, 31. Bfibaspati in one text apeaka of the iaaue of 
a law-auit aa depending on Uie cuatoma of the country, reaaoninff and 
the oounael of Uie laj public, but in another text he aaja it dependa on 
a Smriti text (Smriti Caatra) recited by the Judgea. 

* II. and XIV. Yoll. The aoored lawa of the Aryaa aa taught in the 
BchooU of A'paatamba, Gautama, YaHiahtba and Baudhajrana, tranalated 
bj Q. BOhler (Oxford, 1879, 1888). Vol. VII. The Inatitutea of Viahpu, 
tranaUted bj J. Jollj (Oxf., 1880). 

* Apaatamba'a Dharmfiautra, 2 parte, edited bj Q. Biihler (Bombaj 1868, 
1871). The Inatitutea of Gautama, edited bj A. Stenzler (Lond. 1876). 
The Viahnu-amriU, 2 faao., edited bj J. Jolly (Calcutta, 1881). Critical 
editiona of the Vaaiahtha and Baudhajana Dharmaautraa are being pre- 
pared by the Bey. A. FOhrer of Bombay, and B. Hultuch of Yienna. 
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by direct historical evidence, but their remote antiquity is hactvmk 
aufficiently proved by the fact that they belong distinctly to ^' 
the Vedic period of Sanskrit literature. The tetm Dharma- 
sutras may be translated by " Aphorisms on the Sacred 
Law/' and their peculiar aphoristic or rather mnemotechnic 
character connects them closely with other Vedic Sutras. 
Like all works of this class, they are written in prose or in 
mixed prose and verse. In the case of the Apastamba, 
Baudh&3'aiia and Hiranyake^i Sutras, there is moreover 
direct evidence of their connection with Vedic works, as 
each of these Dharmasutras forms an integral part of a 
large authentic collection of Vedic Sutras on divers subjects 
ascribed to one and the same author. The three other 
works are not entitled Dharmasutras, but Dharma9astraS 
or Smritis in the MSS., but their thorough agreement 
with the genuine Dharmasutras in point of style and con- 
tents proves them to belong to the same class of literary 
compositions. 

In pottit of language, no other Dharmasutra abounds so XpM- 
much in atxrhaic forms as the Dharmasutra of Apas- ^"'**** 
tamba, whicli proves that it must have been composed ^ 
before the canon of Classical Sanskrit Speech, fixed by the 
renowned grammarian P&nini, had gained general ascend- 
ency in India. This cii-cumstance, combined with other 
internal and circumstantial evidence, renders it very pro- 
bable that the author of this Dharmasutra has not lived 
later than the 5th century B. C. Nor is his work likely 
to have been tampered with by interpolators, as it could 
not have retained in that case its archaic language, its 
unity of plan, and a certain fresh individuality and natural- 
ness of style in which the lively discussions kept up in the 
ancient Brahmanical Schools of India are clearly reiiected. 

All the other Dharmasutras, except Hiranyake9in'8, BtidhA- 
which is hardly more than an improved edition of the work Sahuiiia, 
attributed U> Apastamba, are more or less disfigured by VasitiiM>«, 
subsequent acKlitions and alterations. On the whole, how- '^'^''^ 
ever, there are sufiicient criteria for distinguishing these 
accretions from the original stock, and the researches of 
Professor Biihler have established the fact that Baudh&- 
yana's Dliarniasutra must be older than the Sutra of Apas- 
tamba, and that Qautamas Dharmasutra must again be 
older than Baudhayanas. It must not be thought, how- 
ever, that Qautama was absolutely the first teacher of the 
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LacrruBB Saored Law. He does not seldom refer to the opinions of 
^^' other teachers, and mentions the Smriti generally as a 
principal source of the law. The relative position of the 
Yasishtha with regard to the other Dharmasutras cannot 
be ascertained positively, because the genuineness of the 
latter portion of that work is liable to suspicion. It may, 
however, be observed that there is no reason for impeach- 
ing the genuineness and antiquity of the chapters on In- 
heritance either in the Yasishlha-smriti or in any of the 
other Dharmasutras hitherto mentioned. The Yishnu- 
smriti or Yishnu-sutra in its present shape must be refer- 
red' to a far more recent period than any of the other 
' works, as it has been remodelled, apparently, by a member 
of the Yishnuitic sect of Bhtoavatas, who has converted 
the whole work into a speech delivered by the Qod Yishnu 
to the goddess of the earth, and has also introduced a number 
of minor additions and changes dispersed through the body 
of the Elthaka Dharmasutra, as this work appears to 
have been originally called. But the principal portions of 
this copious work are undoubtedly old, and it is specially 
, important for the legal history of India on account of its 
detailed provisions about civil law and judicial procedure.^ 
Where As regards the place of the composition of the Dharma- 

compoeed. sutras, it appears that they are South Indian works, with 
the exception of the Sutras ascribed to Yasishtha and 
Yishnu, which were most probably written in the country 
north of the Narmada. The real names of their authors 
cannot now be ascertained, as their individuality was merged 
in the schools to which they belonged. About the history 
and constitution of these schools however we happen to 
possess reliable information. Thus it is an established hct 
that Baudhayana, Apastamba and Hiranyake9in were the 
founders of three successive schools studying the Taittiriya 



' Rajknmar Samdhikari thinkt it m miatake toolau the VishQa-anqriti 
at a Sutra work and to refer ita oom position to an earlj epoch. Howerer, 
in glancing at hii obaervations (Lectoree, 197-200), I oannot help arriving 
at the oonoluaion that he is referring to a differeot work altogether than 
the well-known Smjiti commented on by Nandapa^dita. He speaks of 
the great number of subdiTisions of castes in the Vish^n-smfiti as pror- 
ing its recent dste. The fact is, that ViBbpu's statements (ehap. ztI) 
regarding the system of mixed castes are hardly equalled in simplicity 
by the analogous mles of any other legislator. This very point has been 
marked out by Professor Weber in his Review of the author's edition of 
the Yishpa-smriti as indicating the early composition of this work. 
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lirsndi of the Yajurveda. The VishDU-Binriti has originated Lbotueb 
probably among the Kathas, one of the earliest Vedic ^^' 
Schook, whose members had chosen the Kathaka branch 
of the Yajurveda for the subject of their special study. The 
Qautamas were a school studying the S&mayeda. The 
Dharmas&tra ascribed to Vasishtha seems to have originated 
in a school studying the Rigveda. 

Of the method of instruction followed in these schools ContUui- 
nothing can give a better idea than the copious rules of 2||^^^ 
the Apastamba and other Dharmasiitras themselves, b^ of ih« 
which the conduct to be observed by a pupil towards his ^booia. 
teacher and vice versd is regulated down to the minutest 
detail. Every member of the hiffher castes, and in parti- / 
eular every Brahman, was expected to stay for a number of I 
years with a teacher of the Sacred Science, and the strict/ 
discipline imposed on him during the period of his student- 
ship and its Ions duration corresponds to the really appal- ^ 
ling amount of Knowledge he was required to master as a 
student. The whole system of every teacher was based on| 
that particular branch of the Veda to which he adhered^ 
and embraced elaborate rules on the performance of sacri- 
fices and domestic cerenlonies, including iavestiture, mar^ 
riage and the other sacraments (Samskdras), an expositioi 
of the right way to recite and interpret the Veda (Ciksh& 
and Mim&m8& or Nyftya), the doctrines of the Sacred Law 
of the Vedas (Dharma), and several other subjects. Thei 
eminently religious character of this kind of instruction! 
accounts sufficiently for the strange mixture of secular and] 
religious matters which Indian Law exhibits. Civil Lai 
(Vyavah&ra) was considered merely as a subordinate pari 
of the rules of conduct laid down in the Sacred La^ for each' 
of the four castes ( Varna) and each ofthe four orders ( A9rama), 
and consisted of a restricted number of mixed rules on 
Civil and Criminal Law and Judicial Procedure, among) 
which the Law of Inheritance occupies a conspicuous place. 

In spite of this undue prevalence of the religious andj|j|^^*yff^' 
scholastic elements which has stinted the growth of Indian 
Law from the very outset, there is no reason to doubt thai 
the legal rules of the Dharmasutras are based on a lar(^ 
superstructure of customary law. The sources from which 
the Dharmasutras and the Indian law-books generally 
profess to have been derived have been stated before. In 
the Dharmasutras, the quotations and extracts from the 
Vedas occupy a conspicuous place, as is natural in compo- 
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Lbotubb aitions belon^g to the Yedic period of Sanskrit Literature. 
^^' But very few out of these texts from the Veda have a 
bearing on Civil Law ; and those texts which are actually 
quoted iu support of some legal rule have genei-ally been 
given their legal significance by means of an artificial 
method of interpretation. Thus Yasishtha endeavours to 
rest the claim of the Putrik&putra, a certain species of 
adopted son, to succeed to his grandfather on a text from 
the Rigveda, which occurs in a hymn addressed to the 
goddess of the Dawn, and has nothing whatever to do with 
Adoption. Apastamba, when arguing about the injustice of 
an unequal division of the patrimony, quotes a Veda text 
containing the simple statement that Manu distributed his 
wealth among his sons, as proving that unequal partition is 
not recognized in the Veda. Baudha) ana rests tlie propo- 
sition that women are incapable of inheriting on a Yedic 
text which excludes them from participation in the drink- 
ing of Soma juice at the solemn Soma sacnfices. These 
instances show that the texts of the Yeda, far from exer- 
cising a pressure on the Smriti writers and preventing 
them from recording freely the usages of their own period, 
were, by a little dexterous wrangling, made by them to fit 
in with, and capable of being adduced in corroboration of, 
their own theories. Where this was impossible, the Smriti 
writera may be seen to avail themselves of that convenient 
theory, so elaborately developed in after times by the com- 

Imentatoi-s, that a certain practice, though legitimate in the 
times of the ancient sages, must not be followed in the 
present day. The agreement of the rules of the Dharma- 
sutras with the usages prevalent in the time of their 
composition is further confiimed by the difierence of 
docti'ine observable between the now extant works of this 
class. There exists indeed a large stock of ancient tradi- 
tion common to them all, and a considerable number of 
veraua mefmotnales in particular, which may be compared 
to the legal proverbs of other countries, recur with 
slight variations in most of them. On a number of vital 
points, however, such as e, g. the Order of Succession, the 
Law of Stndhana, the Practice of Niyoga and the Rights 
of Subsidiary Sons, they are at issue. It is hardly possible 
to trace this diversity of doctrine to another cause tnan the 
difierence of popular usage subsisting between the divers 
times and countries iu which thi& existing Dharmasutras 
had originated. 
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Each of the numerous Brahmatiical Schools of the Yedic Lbgtueb 
epoch had its own oompendtum of the Sacred Law, and ^'* 
every teacher of eminence, even if lie <Jid not become the/jjj^^^y^ 
head of an independent new school, may be supposed tc|iii«trieai 
have made additions to the doctrines liaiided down to himp^Tiu*. 
by liis predecessors. Now, this process going on for a num-i 
ber of centuries would have swelled the extent of these 
compendiums to such an extent as to render it impos- 
sible for one person to master or to teach them. Thus 
the progress of science would favour the rise of special ) 
schools for each department of science, just as in Europe 
the universitas littirtrum of old has divided into several 
faculties, which in their turn have gradually come to in- 
clude a number of special schools for divers branches of 
science. In India we actually find conflicting schools 
of ffraromarians (Vaiy&karanas), lexico^aphers (Nairuktas) 
and other specialists referred to in such earl}*' works as the 
Nirukta and Hah&bh&shya, which were composed several 
centuries B.C. The cultivation of the divers branches of 
science was favoured by kings and rich noblemen. The 
Greek authors, who became acquainted with India in the 
3rd century B.C./have recorded the existence in that 
country of public academies or high schools, in which 
each pupil was instructed by several teachers in turns. It is 
natural to suppose that law, on account of its importance 
for the administration of justice, must have formed a 
favourite subject of study in the high .schools of Sanskrit 
Literature. 

Now, on examining the kind of law that is being taught Tbdr 

and studied in moaeni India by the specialists in the JTuit'^ 
department of law, the Dhanna<;AstriM, it will be seen that Dbana*- 
metrical Smritis, works written in continuous ^ okas, ***"** 
t()gether with their Commentaries, stand in the foregiound. 
Thu^ the metrical Smriti of Manu, with its numerous Com- 
mentaries, is, and has l)ocn, fttudiod all over India, whereas, 
eg., the Dhannasutra of Apa^taniba, ns a whole, is not read 
anywhere except in those jiarts of Southern India where 
Brahmans belonging to the Vedic School of Anastamba 
(Apastambiya«i) are found. Nor has any Voflic Sutra ^ 

School ever spread over the whole of Imlia, and the uni- 
versal authority attained by the metrical Smritis would 
therefore be sufficient pro<»f in itself of their recent origin 
as compare<l to the DliarniasCitias. It was only through 
being quoted in the authoritative Digests and Coumeniaries 



1 
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LsoTURE that tbe Dharmasutras attained more than local notoriety ; 
J^ and in these works also the quotations from the metrical 
Smritis occupy a far more prominent place than the quota- 
tions from the Dharmasutras. Thei-e was, then, a point 
reached in the deyelopment of Indian Law when the 
Dharmasutras were superseded by metrical works. And 
it appears probable from what has been said, that this 
I change was owing to the setting up of Law and Jurispru- 
dence as an independent branch of science, called Dharma- 
9astra. The new law-books retained their connection with 
Yedic works to a certain extent. They exhibit a number 
of those archaisms and peculiarities of style, which are 
otherwise confined to Sutra works. They were included 
in Smriti literature, and the details remrding many of 
the ceremonies described in them had to oe supplied from 
the study of the Qrihyasutras.^ Otherwise, however, the 
' authors of these metrical treatises aimed at giving a full 
exposition of Indian Law, and their productions ai-e 
far superior both in point of bulk and fulness and of sys- 
tematic treatment of the law to the meagre treatises of the 
Sutra period. The rules regarding Civil Law in particular 
are no longer propounded all in a heap^as in the Dharma- 
sutras, but they are ari*anged under eighteen titles. The 
piincipal point, however, is this, that these Smritis ara 
written in continuous epic ^lokas, whereas the Dharma- 
sutras are only interspersed here and there with verses 
composed in the same or a different metre. Whether this 
wholesale introduction of the epic Qloka into the early Law 
Literature of India may have been due to the growing 
popularity of the great national epics of India,' or to some 
other cause, hitherto it has not been shown that in any 
department t»f Indian scientific literature, the metrical 
yrorks are, as a class, older than the prose treatises on the 
same subject.* It should also be borne in mind that the 
difference between prose and verse is far greater in India 
than it is with us, every Indian metre being sung on a 
special tune of its own. 
Variotu The proso treatises being older than the metrical Smritis, 

r^llrdiug ^^^ ^^® contents of both classes of works agreeing to a 

' This booomea apjpareot, e.g.f from numerous references to the QpUija- 
sutru in Kulluka*s Gommentarj of the Code of Man a. 

* See Dr. P. von Bradke*s paper on theManava Qrihyastktra, Journal of 
the German. O. 8., 1882. 

• West k BiUiler, pp. 62, 63. 
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eonsiderable extent, the Dharmasutras generally may be Lboturb 
viewed as the sources of the metrical Smritis. Never- ^\ 
theless, the determination of the epoch of each single the agt of 
Smriti remains a question of evidence. The spurious com- ^•^^ 
positions in the Sutra stvle, which have been tacked on to 
several Dharma and Grihya-sutras in modem times, prove 
that the composition of SQtras did not stop entirely when 
the composition of metrical Smritis began. On the other 
hand, the versification of some of the old Dharmasutras 
may have taken place very early. This is quite probable 
as regards the old Dharmasfitra, which appears to underlie 
the composition of the celebrated Code of Manu. The 
opinions entertained of the antiquity of this reputed law- 
book have passed through two opposite stages. Sir W. 
Jones, the first translator of the Code of Manu, referred its 
composition to the 13th century B. C. But when fifty 
years after Sir W. Jones, the systematic study of the Vedas 
was taken up by the Sanskritists of Europe, the founders of 
that study discovered that the Code of Manu had no place 
in the Vedic epoch of Sanskrit Literature. Others nave 
gone beyond this, and what must be styled an undue depre- 
ciation of the antiquity and historical importance of the 
Code of Manu has become rather common in these days. 
It will be my endeavour to show that whatever new 
evidence has been recently discovered . points in the op|K>- 
site direction, though Jones's exaggerated opinion of the 
antiquity of the work cannot be upheld 

The widespread and antiquity of Manu s reputation as M«ia*f 
a legislator has been, and is being, confirmed by every fresh repauUon 
advance made in the field of Sanskrit studies. Thus it can K^tgiaior. 
now be shown that Manu, the father of mankind, is referred 
to as an authoritv on the Sacred Law (Dharma) in a consider- 
able number of Vedic works, from the K&thaka (XI. 5) 
and Taittiriva recensions of the Black Ti^jurveda, 
which state that whatever Manu has said is Medicine, and 
the Nirukta (III. 4), which quotes a maxim on Inheritance 
of Manu Svayambhuva (the author of the law-code has 
the same epithet) down to the Grihyasutra of C&nkh&- 

Sna (II. 16), and the Dharmasutras of Qautama (aXI. 7), 
udh&yana and Vasishtha (I. 17; III. 2; IV. 5-8, etc)* 
of post- Vedic works, quoting Manu on questions of Jaw, 

* XpMUmlM (It. 7, 16, I) does not refer to Mana as a legialator, bot he 
maattona him as tho inventor of Griddha offerings. 
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Lbcttobb I may mention, e.g.^ the Mah&bh^rata, the N&rada-smriti 
^^' (I. \, 34, 55 ; 5, 107), Brihaspati-smriti and other metrical 
Smritis, Yai'&hamihira'B Brihatsamhita (6th century), the 
Drama Mricchakatika (6th century),^ A^vaghosha's Buddhis- 
tic Pamphlet, entitled Vajrasuci.^ Hemachandra's system 
of the Jain Doctrineti' (11th century), and last not least, 
the Indian inscriptions/ Whenever the ancient law-given 
are referred to by name or mentioned collectively not only 
in the Digests and Commentaries, but in the Insciiptions, 
' Puranas and metrical Smritis as well, Manu invariably 
figures at their head. The heretical Buddhists of Burma 
even, though demurnng to the authority of the Bralimanical 
Law, have adopted the tradition which makes Manu the 
first of legislator, and all the law-books of Burma profess 
to be Codes of Manu.* The same tradition has been discov- 
ered in the Island of Bali,' into which it must have been 
imported from Java. 
Diff«reDt It may be and has been urged that such facts as these 
Tiai*Ck»d ^^ ^^^ afford much help in fixing the age of the existing 
^ Code of Manu, as many of the texts ascribed to him cannot 
be found in that work. These texts may have been taken 
from an older recension of the Code of Manu. The exist- 
ence of several difierent recensions of that work is expressly 
confirmed by the Introduction to the N&rada-smriti, which 
speaks of three or four, and by the Skanda-pur&na, which 
speaks of four veraions of the Code of Manu/ as also by 
the quotations from a work called Vriddha or Brihan-manu, 
in the mediaeval Commentaries and Digests, and by the fact 
that the existing Manu-smriti is introduced as a recension 
composed by Bhrigu. There is, however, a great deal of 



■ p. 164, ed. Stenzler. 

* See P:x>fefl8or Weber^s translation, Indisohe Streifen, I. 1S6— 209. 

" See Hemachaudra*8 Toga9a8tra, edited bj Windiflch, II. 13, 83—87, 
41 — 46, Joum. Qerm. O. S., zxviii. 

« Babler, Saored Books of tbe Bast, XIY, p. xx. 

* See Sangermano's Barmese Empire, pp. 172, teq (London, 1833); Rost, 
Manusara in the Indisohe Studien, Vol. I. ; Riohardson's Dama- 
that (2, 0d. Rangoon, 1874), and Moung Kjah Doon's Short Eseaj on 
the Sources and Origin of Buddhist Law. Four volumes of Barmese 
law-books have been edited in 1874-76 bj Moung Fetito. A critical edi- 
tion of the earliest law-book of Burma, the Manusara, is at present being 
prepared bj the Rev. Dr. Ffihrer, of Bombav. 

* l^riederich in the Journ. of the Xud. Archipelago, IX. 243 (1849) ; 
Weber, Ind. Literature, 298 note (Germ, edition). 

' Mandlik, p. zlvii. The same tradition is quoted by Hemadri (Daoa- 
khaQ4<^i P* ^^^) ^fom an anonymous writer. 
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other evidence, which cannot be met by this objection, and Lbctvtbb 
makes directly in favour of the whole, or at least of a ^' 
considerable portion, of the now current version of the 
Code of Manu. 

1. Many of Manu's legal rules have a very archaic Archate 
appearance. This will come out very clearly, as far as the JiYttUwf. 
Law of Inheritance is coucenied, in the course of these 
Lectures. The same observation may be made in regard to 

otiier parts of the Civil Law, the Law of Evidence especially, 
and tlie purely religious commandments of Manu also 
belong to a very old order of ideas in many instances. It 
may be argued, indeed, that laws and customs might have 
clianged very slowly in that part of India where the Code 
of Manu was composed, and more- quickly in other parts 
of India. It may be said, further, tliat Indian law-books 
contain a good deal that is conventional, and that a noto- 
riously ancient writer like Apastamba professes more radical 
views on many subjects thkT a num^ber of verjr modern 
writers. Still the conclusive character of a great deal of 
collective evidence of this kind put together cannot be 
denied. 

2. The great number of old Commentaries on the Code Comm«i- 
of Manu from all parts of India, from Kashmir to Cape ' **' 
Comorin, and from Bengal to Bombay, proves the early 
diffusion of copies of the present version of that trork over 

the whole Continent of India. All these Commentaries, 
which have been noticed in some detail in the first Lecture, 
from Medhfttithi's Commentary in the 8th or 9th, down to 
lUghavftnanda's in the 1 6th or 17th century, exhibit very 
litUe variation of reading indeed, which shows clearly how 
carefully the text in its present version was handed down 
from generation to generation.' 

3. A text attributed to Brihaspati states that any BphMpail 
Smriti opposed to the ruling of Manu has no validity, y^na. ^^ ' 
The Indian commentators refer this statement to the present 
Manu-smriti, nor can they bo fur wrong in doing so. The 
metrical Smriti of Brihaspati, as will be shown afterwards, 
presupposes the existe&ce of a work very much like the 

' In tome copies of Medbiitithi*! Common tarj, a lar^ portion of the 
Sth and 9th books is arranged otherwise than in the current Tendon, and 
another portion, including the Clokas treating of the 18 titles of law, is 
omitted. See Nelson, Scientific Stadj, p. 37, note, ante, p. 7. Bat ih9 
oldest copT which I hare seen, an India Offloe 1I& of the 16th oentnrj, 
contains these important Clokas. 
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LioTuuB present version of the Code of Manu. Brihaspati's date 
n* cannot be placed later than about the 6th century A. D. 
The metrical Smriti of Katy&yana also, a production of 
the same epoch, could not have been composed, if a Code 
precisely similar to the Manu-smriti had not then existed, 
lotrodne- 4. The same assertion holds good in the case of Uie 
NirJda Introduction to the N&rada-smriti, which may be referred 
to the 6th or 7th century A. D.^ The author of this Intro- 
duction refers to an abstract made by Sumati, son of Bhrigu, 
of the original Code of Manu, in a way which shows clearly 
that he means the now existing version of the Code of 
Manu. He states it to be the version current in his own 
time, 
u '"^k^ 5. The Burmese law-books do not only profess to be 
^' ' based on the Code of Manu, but they have actually a great 
number of rules in common with that work. Thus the rules 
laid down in the Manus&ra, a F&li work, on the subjects 
of boundary disputes and of incompetent witnesses, 
agree very closely with the corresponding sections of the 
Code of Manu, and the Damathat, which is written in the 
Burmese language, has the eighteen titles of law, the 
twelve kinds of sons, the three sorts of sureties, the 
privileges granted to the senior sons at the distribution 
of the patrimony, and other characteristic rules in common 
with the Code of Manu.^ The Burmese law-books cannot 
be modern works, as all the successive dynasties of Burma, 
and of Arracan, Pegu, &c., are said to have governed their 
people in accordance with the Laws of Manu, and to have 
promulgated Codes founded on them. The Siamese Laws 
are, in their turn, derived from the Damathat of Burmah. 
'the Rev. Dr. FUhrer refers the composition of the earliest 
law-books of Burmah to the 3rd century A.D. 
The lUiM- ^* Several of those references to the utterances of 
TM. Manu, which are found in Vedic worj^s, may be actually 

* The IntroduoUon to the Narada-smfiti oan hardlv be as old at the 
body of the work (see the Prefaoe to my EngUsh Yemon, p. t). Still It 
must be aUowed a considerable untiquitj, sf Medhatithi qootes it as the 
geonine production of Niirada. He says (Qloss on Maun, I. 68). "N&rada 
states as follows : That book consisting of a hundred thousand (flokas) 
was composed by Prajapati. It has been successively shortened by Manu 
and his successors." This, though no verbatim quotation of the Introduc- 
tion to Narada, shows that Medhatithi was perfectly acquainted with Its 
contents. As to the original yersion of the Introduction to Narada, see 
Lecture III. 

* See Rest, On the Manusara, in the Ist vol. of the Indische Studien ; 
Damathat, pp. 69, 96, 276, 314. 
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traced to the Coile of Manu. Thus no other writer than Lbotubi 
Manu is quoted as an authority in the Qautama-smriti ^'- 
(XXI. 7), the earliest work of the Dhannasutra period, 
and the rule here attributed to Manu may be found in 
his Code (XI. 90—92; 104—105). A particularly large 
number of quotations from a Smriti attributed to Manu 
(Mftnavam) and actually traceable to the existing Code of 
Bilanu, occurs in Vasishtha's Dharmasutra ; and this work' 
has moi*eover 39 verses in common with the Code of Manu, 
which are not marked &s quotations.^ Among the quota- 
tions, one is in mixed prose and verse. This is a very 
important circumstance, as it proves that a Mftnava Dhar- 
masutra has actually existed. It has been possible even 
to make a guess as to the particular Vedic School in which 
this DharmasQtra may be supposed to have originated. 
Indian tradition records the existence of a Vedic School 
studying the Black Tajurveda, which was called the M&na- 
vas or Maitrftyaofya Mftnavas. It was natural to suppose, 
therefore, that the Code of Manu, Mflnava Dharma^ftstra in 
Sanskrit, owes its name to, and has been prepared from, 
the DharmasQtra of the Mftnavas. The credit of this 
hypothesis, which has long been the received one, has been 
somewhat shaken owing to the recent recovery of the 
principal works of the Maitr&yaoiya Mftnava School. None 
of these works shows the slightest resemblance, in point 
of style or contents, with the Code of Manu«' The examin- 
ation of the works produced in the Mftnava Maitrftya^iva 
School has, however, disclosed another important fact, viz., 
their close connection with the compositions of the Kathas, 
another ancient school studying the Black Tajurveda. 
As the Vishnu-smriti appears to be a recast of the ancient 
DharmasQtra of the Kattia School, and as the Code of Manu 
has a great deal in common with the Vishpu-smriti, the 
existence of a connection, whether direct or mediate, of the 
Code of Manu with the Vedic Schools studying the Black 
Tajurveda is far from improl)able.' 

6. The close connection between the Code of Manu and Smircvi of 
the Dharmasiitras generally becomes aj)parent at a mere **•""* 
glance at the references to the parallel passages from the 



■ See BQhler. Saored Books. XIV, pp. XTiii, xx ; West A Bahler, 46. 
* 8ee tho author's pnpcr on the Kithakn and Vishi^n Butms, in the 
Transact, of the R. Bav. Acad, of Science, 1879, and P. Ton Bradke, I.e. 
' See Sacred Books, In trod, to toI. Til. 
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Lbctubb Code of Manu, which may be found in the recently pub- 
^^' lished translations of the Dharmasutras. The Yishnu-sutra, 
e.g., seems to have furnished in many cases the very Sutras 
which the compiler of the Code of Manu has versified, 
though in other cases, e, g., in regard to the exclusion of 
women from inheritance, the rules of Manu are more 
archaic than the corresponding Laws of Vishnu. Practi- 
'cally speaking, as much of Manu's Laws as may be traced 
to the existing ¥rriting8 of the Sutra period, and a great 
deal more which appears to have been derived from Sutras 
now lost, is very old. The remainder has been added by 
the author of tne metrical version and by subsequent 
writera, to whose activity the numerous conflicting state- 
ments to be found in the Code of Manu must be considered 
due. It id, however, curious to note that some of those 

f)assages even which have been viewed as exhibiting abso- 
utely certain marks of recent composition, can now be 
proved to possess considerable antiquity. Thus the prohi- 
oition of the Niyoga, which follows immediately on a 
number of detailed rules regarding its performance, has 
obviously been tacked on to the latter at a time when the 
practice of Niyoga had fallen into disuse. Nevertheless, it 
must have formed part of the Code of Manu already in the 
6th century A.D., or earlier, as it is referred to in the 
metrical Smriti of Brihaspati. 
Ttloa- The Smriti of Yajnavalkya,^ though less celebrated than 

T«ikya. ^Y^^ Code of Manu, has exercised an immense influence on 
the modern development of Indian Law, through the 
medium of the MitaKshai'& and other Commentaries of the 
Yajnavalkya-smriti. It was however not a fortuitous 
circumstance that such eminent men as Yijnane9vara and 
Apararka selected this particular Smriti as the basis of 
their systematic works on Indian Law. It appears, on the 
contraiy, that the preference shown by those writers to 
the Yajnuvalkya-smriti over the reputed, but somewhat 
obsolete composition of Manu, was due to its agreement 
with the actual usage of their own time. The fact that 
the laws promulgated by Yajnavalkya have, on the whole, 
a less archaic appearance than the analogous rules of Manu 
may be easily established by looking up the marginal 



' An English translation of this work, together with the original text, 
has been receutljr published in V. N. Maudlik's Hindu Law. 
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referenceB in Professor Stcnzler s edition of T&jnavalkya.^ Liotum 
Nevertheless, the connection of the Y&jnavalkya-smriti 
with the White Yajurveda appears very clearly, and the 
extreme laconism and pregnancy of its style may be 
viewed as a remnant of the Sutra period.' A very consi- 
derable portion of the subject-matter contained in this 
work is traceable to the Sutra works of the Black Tajur- 
veda, especially to the Vishnu-smriti and to the M&nava 
Grihya-sutra,' but it is impossible to ascertain whether 
they have been derived from this source mediately or 
immediately. The original Sutras certainly have not only 
been versified, but considerably altered by the compiler 
of the Yftjnavalkya-smriti. Thus Vishnu (V. 9, 122, 123), 
speaks of the punishment ordained for forgery. An 
analogous rule may be found in the T&jnavalkya-smriti 
(II. 240, 241), but the author of the latter work extends 
this rule to a case not provided for by his predecessor, viz., 
the forgery of coined money, N&naka. The term N&naka 
has a decidedly modern appeiirance, nor is coined money 
ever referred to in the ancient Smritis. Other supposed 
marks of recent composition of the work under notice, 
such as the astronomical and astrological views of its 
autlior, the references to a heretical sect, which has been 
identified with the Buddhists, the freauent allusions to 
writing and written evidence, &c., have little or no weight 
by themselves; but viewing them collectively, their 
importance in fixing the date of the Y&j naval kya-smriti 
cannot be denied, f he highly systematic arrangement of 
the law, both religious ana secular, in the Yftj naval kya- 
smriti, affords evidence in the same direction. Altogether 
the composition of the metrical Smriti of Y&jnavalkya 
cannot be referred to an earlier date Mhan the first cen- 
turies A D. 

The Nara4]a-smriti is the only work of its kind, ini^**^*^** 
which Civil Law is treated by itself without any admixture 
of rules relating to rites of worship, penances and other 
religious matters. At the same time, Civil Law and Legal 



* See. too, Professor Stenz1er*8 Preface to hit TajnaTalkja, and hit paper 
on Indian Ordealt (9 vol. of the Journ. Germ. Orient. Boo.) ; B. W. Hop- 
hint's book, "The mataal relations of the foar catten aooording to the 
Minara Dharma^tra." 1881 ; ptut, Ijectiires IV — XII. 

' Wefttand Rub lor, 41. 

* Soe Racred nooks, Vil. Introduction, nnd Dr. Ton nradke's paper 
aboTS referred to. 

4 
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Lbotubb Procedure is seen in a far more advanced state of progress 
^^' in the Narada-smriti than in any of the Smritis previously 
noticed. These circumstances, while rendering the N&rada- 
smriti peculiarly attractive and interesting to the student 
of Indian law, show that it could hardly be a modernized 
Dharmasutra, and stamp it as the production of a compa- 
ratively recent age. Other internal and circumstantial 
evidence helping to determine the dace of this Smriti has 
been collected in the Introduction to my English version of 
the Institutes of Nftrada, the result being that the composi- 
tion of this work has to be placed in the 5th or 6th 
century A. D. The recently discovered fragment of 
another version of the Naradansmriti, difierent from the 
current one, will be discussed in the next Lecture, together 
with other Smriti fragments and with the minor Smritis. 



LECTDRE III, 



NBW MATERIALS FOB A HISTORICAL STUDY OF HINDU 

LAW. 



3— THE MINOR SMRITIS AND THE SMRITI 

FRAGMENTS. 



Nvaber of the Smritit — Minor Smptb — Works in the Sutra tfjle — MetriemI 
Smfitiii — Hirfu — Seettfian works — Lout works on Civil Law — Tho 
raeanilj diaeoTersd fraf^ent ol Kirada — Dat« of the Nirada-smriti — 
Introdaction to Nirada — Tho qaotations — l*he lout Smptis — Fragmanta 
of DharmaaAiras — Hirfta, — Cankhnlikhita. — Oinkha, — U^anas and 
Paijihfnasi — Briliaspati and RAtTiyana — Rrihaspati — Ritriyana — Com- 
parison of theaa two aaihora w(th TAJnaTalkva and Niraita^ fragment a 
of minor works — 1. Independent works — Vyasa — Devala — Pitimaha — 
Miaoellaneoaa frigmenta— S. The sereral redactions of direra Smfitis — 
S. Metxical fragmenta attribated to the authors of DharmaatOraa and to Mana 
•nd TiJnaTalkya — 4. Anonymous texft— Date of the Metrical Smfiti 
fragmenta — Lq^al mlea in the Sanskrit play Mriccfaaka^ika — Importance 
of the Smriti fragmenta. 

Namber of 

Thb imporiani Smriti works noticed in the last Lecture ***• S"r*i»i 
represent merely a few select specimens picked out of the 
vast and almost immense field of Smriti literature. The 
Introductions to the Yftinavalkya and Paracara Smritis name 
twenty teachers of the Sacred Law. A well-known metrical 
Smriti, the Chaturvim^ati-smriti, owes its name to its being 
based on the teaching of the twenty-four earlier authors who 
are enumerated in the Introduction to that work, and 
another metrical Smriti is similarly called the Shattrim- 
canmata as recording " the opinions of 36 authors." The 
figure 36 represents the numlicr of the Smritis according 
to the now cuirent tradition, which distinguishes between 
eighteen Smritis and 18 Upa-smritis or secondary Smritis. 
The same statement occurs in some of the Smritis them- 
selves, notably in the Paithinasi and Angiras -smritis,^ and in 



* UemiidH, DanakharvU, pp. 627—620. 
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Lboturb the Padma Pur&aa. The Smriti attributed to Yriddhs 
11^- Gautama enumerates 56 or 57 teachers of the Law.^ Naiida- 
■ paadita, in the Vaijayanti (LXXXIII. 8), gives 57 as 
the number of the Smritis. The same figure is given in 
Mitrami^ra's Yiramitrodaya, where it is received by add* 
ing '' 21 other Smritis" to the 18 principal and 18 second- 
ary Smritis.^ An examination of the Indian Libraries, 
as well as of the quotations contained in the Digests and 
Commentaries, has shown that, in reality, the number of 
Smriti works must have been far greater even than this, 
and must have amounted to far more than a hundred, includ- 
ing the several recensions which appear to have existed of 
each work.' I will first offer some remarks on the works 
that have been preserved complete in MS., and then pass 
on to those Smritis of which we possess fragments only. 

A number of minor complete Smritis has been printed in 
Calcutta in Pandit Jibananda*s collection of 27 Smritis,^ 
and a great many othei-s have been accessible to me in 
MSS. A careful perusal of all these works has made me 
inclined to assent to the judgment passed on these Smritis 
long ago by Professor Max Miiller, after he had read 
the then accessible works of this class, to the effect that 
tliey are utterly worthless. They certainly possess hardly 
any value to the student of law, as with a very few excep- 
tions concerning chiefly the Law of Marriage and Adoption, 
the whole subject of Civil Law is not even touched in tnem.* 

Some of these works, such as the Smritis attributed to 
Atri,^ Bpihaspati,^ Budha, Briliat, or Ypiddha, Qankha, Ka- 
9yapa, Kanvayana, U9anas and Cat4tapa,* are written in 
mixed prose and verse or entirely in prose. But part of 



Minor 
Smritis. 



Works in 
the Siiira 
style. 



' Jibana^da's Dharmashastraaangraha, I, pp, 498-499 ; Weber, Ind. 
Btreifen, HI, p. 513. 

* Mandlik, p. xir. 

* For a comprehensiTe list of these works, see West k BQhler, 27-28. 

* Nineteen of these had been printed before in Calcutta, in BhaTani- 
cbarana*s Collection. 

* See the author's paper on the Smpti texts in Dr. Hang's Oolleotion of 
MSS., Joum. Qerm. O. S. for 1877. These texts are for the most part 
identical with those Smfitis which exist in the Elphinstone College Col- 
lection of MSS., Bombay, and have since been noticed in Y. N. Mandllk's 
recent work on Hindu Law. 

* A recension in nine Adhjiijas, four of which are almost entirely in 
prose (Cod. Haug 127). See Op. cit., and Mandlik. pp. 276-77. 

* A prose receusion in the It. As. Society's Library, London. I know 
it from a transcript made by Dr. Fiihrer and kindly oommauicated to me. 

* See Loo. cit., 128 ; Mandlik, p. 326. 
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these works contain ilistinct indications of havinir been LscTumi 
composed or remodelled in recent times, and the rest are *^ ' 
at best extracts from lost Dharraasutias.^ Thus the prose 
Smriti attributed to Brihaspati seems to be of sectarian 
origin. The fourth chapter of the U^anas-smriti contains 
several prose rules on the consequences of a marriage union 
with a yudra woman, whieli may perhaps be viewed as the 
source of the corresponding ^loka of Manu (III. 16). 
In the same work, however, Vasishtha is quoted as an 
authority for the statement that a Brahman may take 
wives of any of the four castes, while exactly the reverse 
of this doctrine is taught in the genuine Dharmasiitra of 
Vasishtha. Budha is. hardly ever quoted as an authority 
in the later compilations on law. The other authors are 
cited a great deal, but very few of the numerous law- texts 
quoted of these authors can be traced in the Smritis 
passing under their names, excepting perhaps the Smriti 
attributed to ^ankha, in which nearly all the verses, 
though not the Sutras quoted of that author, can be actual- 
ly found.' 1 he prose texts of Baudhayana on Adoption, 
which are sometimes Quoted, are taken from a Sutra 
work, but not from a DharmasQtra. They are contained 
in a supplement (Pari9ishta) tacked on to Baudhftyana's 
Grihyasutra.* 

The great majority of the minor Smritis consist ofMefn<m 
Anushtubh ^lokas, interspersed in some cases with verses ^"r''*^ 
composed in diflferent metres. Some of these works, «. g. the 
Caunaka,^ Paia9ara and Daksha Smritis, cannot be alto^e- 
tlier recent productions, because they actually exhibit 
nearly all those passages which are quoted from them in the 
authoritative Digests. But the Par&^ara-smriti certainly 
cannot be an ancient work either, as it styles itself a 
production of the present (Kali) Af^e of sin, which has 
oeen preceded in three former ages of the world by 
the Laws of Manu, Qautama and ^nkhalikhita. The 
ffreat Par&^ara (Brihat Parft^ara) is an even more mo- 
aem work than the Parft^ara-smriti, also called Laghu- 
Parft^ara, " the short Para9ara/' It appears to be, .like 
other works, designed by the epithet Brihat "great," an 
enlarged version of some older work of the same class. 
Among the 111 ^lokas of which one of the divers Hftrita- Hirfu. 

»-- ■ I, - I M I _ _ _. I 

* Went k BQhler, .<I6. * Ibid, 40. 

• Se« Sacred Boolu, XI Y. 334-336. ' West Jc Bahler, 51 
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Lbctubk smritiB^ consists, there ai*e some (61-64, 107-111) treating 
^^^' of the Law of Inheritance. One of these is quoted from 
Harita in such an early work as the Mitakshai-ft ;' all the 
others except one are variously attributed to Yy&sa, 
Yajnavalkya, XT^anas, Narada in the Digests, or quoted 
without naming the source. It api)ear8, therefore, that 
they were originally common to the H&rita-smriti and 
other Smritis, and that this H&rita-smriti, insignificant and 
abrupt as it is, is probably an old composition. A number 
Sectarian of othcr Smritis bear evident marks of having been com- 
Worka. posed for sectarian purposes, and must be quite recent 
productions therefore. Among the compositions of this 
kind, as noticed by Dr. Biihler, it ;s necessary to include 
further the ample Smriti attributed to Yriddha Qau- 
tama,' and perhaps some other works. The numerous 
Lost work texts on all parts of the law, and especially on Civil Law, 
1^^*^** which are attributed to Vyasa, Brihaspati, IJcanas, Yama, 
Atri, Angiras, Prajaputi, Devala, ^Jankhalikhita and other 
authora, in the authoritative Digests and Oommentaries, 
cannot be found in the metrical Smritis now passing under 
their names. The student of Hindu Law, whom the study 
of the Mit&kshara and Dayabh&ga has made thoroughly 
familiar with the names of Brihaspati, Yy&sa and the 
rest as belonging to eminent authorities on law, cannot but 
feel grievously disappointed on becoming acquainted with 
the uninteresting treatises on penance, religious rites, pious 
gifts and other religious subjects which now pass under 
the names of these authors. 
'1**^ , In turnine: now to the Smriti frafimaents, I may becnn by 

diacovered Stating that they are vastly supenor in importance to any 
fragment ^f the works hitherto noticed in this Lecture. Tlie large 
*" ** fragn^ent recently discovered by Professor Biihler of a 
di&rent recension of the Narada-smpti than the one 
known before and translated by myself has first to be 
con&iderad. The importance of the ancient gloss of 
Asahaya, by which this version of N&rada*s Code is accom- 
panied, has been pointed out in the first Lecture. The 
remote antiquity of this Commentary is an important, but 
by no means the only, piece of evidence in favour of the 
superior authority of this recently discovered version, 

* This is another Harita-smfiti than the two Ilaritas printed in the 
Calcntta edition. See Jollj l.o 129 ; Maud]ik l.o. 288. 

« Mit. II. 1.37. 

* It has been printed in Jibauanda'a Dhurmosliastraiiangraha. 
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as Tar as it goen, as compared to tho current version. Lsorumi 
Unfortunately, it is a mere fragment, and does not extend J[^ 
further than to the middle of the 6fth head of dispute 
(V. 19), where it breaks off abruptly, omitting entirely the 
thirteen heads of dispute or titles of law that were to 
follow. But those parts which have been preserved, espe- 
cially the whole chapter on the Law of Evidence and the 
section on the mutual obligations of teacher and pupil, are 
far more ample than, ana contain nearly twice as many 

glokas as, the corresponding partn of the current version, 
any of these ^okas may oe traced in the oldest compi- 
lations on law, such as the Hit6ksharft, Smritichandrikft, 
etc., and must have belonged therefore to that version of 
the Nftrada-smriti, which tho authors of these mediaeval 
works had before them. Thus, a certain ^loka of Nftrada 
stating that a woman may dispose at pleasure of gifts 
received from a loving husband, excepting immoveables, is 
constantly quoted in the chaptei's on Inheritance in all 
authoritative Digests from the Mit&ksharft downwards; but, 
as has been correctly stated by Colebrooke, it does not 
occur in the current version of the Nftrada-smriti. This 
Cloka is found word for word in the other version, in the 
cliaptcr on Recovery of Debt.* The result of a careful com- 
parison of both versions has been this, that the current 
version of the Nftrada-smriti stands to the recently dis- 
covered fragment in the relation of an abridgment.' There 
can be no doubt of the genuineness of the current version, 
as nearly everything it contains occurs in the other ver- 



* The ourreni yenlon (I. 8, 80) oon taint the flrtt hemietieh of thie 
Oloka, hat the second hemiatich hM been replaced by a different propo- 
■Ition. 

* Kany other points, whioh speak in favour of this sappoeition, might 
be mentioned. Thns, according to the cnrrent Tendon, a person to be 
tried by the fire ortieal shall step throngh seron cirolos with the red- 
hot iron ball in his hand. According to Uie other version, the number of 
the drclee is eight, and the samt reading is found in a quotation con- 
tained in the Vtraraitrodaya and other Digeste. The whole treatment 
of the subject of ordeals in the Diffeets is in a great measure baaed on 
texts quoted from the Narada-smriU. Few of these texts can be traced 
in the current rertion of that work, but the great majority of them is 
aotuallT found in the other version. The distribution of the N&rada- 
smfiti mto chapters is far from clear in the purrent version. The other 
version shows the whole work to consist of a general introductioB on 
proceedings at law entitled Vyavahara-matriki and divided into two 
sections, and of the ordinary eighteen heads of dispute or tiUee of Uw. 
The first of these, the Law of Debt, has been excessdvely lengthened by 
the introduction into it of the whole Law of Evidence. 
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Lbotu&s sion as well as far as it goes, and as upwards of half of the 
^'^' 850 ^lokas of which it consists are quoted in the Digests. 
On the other hand, should a complete manuscript of the 
older version of the Narada-sm^iti, as we may term it, 
eyer turn up (of which, unfortunately, there is very 
little hope), it may be expected to contain all those numer- 
ous texts on every part of Civil Law that are quoted in 
the Digests. This result is not without some practical 
importance, as it proves the authority of those texts of 
N&rada on Inheiitance which are quoted in the Digests 
without being traceable in the current version of this 
work. The treatment of the Law of Inheritance in the 
lost part of the older version must have been very copious, 
as the chapter on Inheritance is said to have consisted of 
nineteen sections.^ 
Data of tu The older version is important in this respect also that it 
MDr?ti** furnishes some new data for determining the age of the 
N&rada-smriti. Thus it contains a rule concerning forgery 
of precious objects, in which ** dindraa and other objects 
made of gold " are referred to.' Now, the word diiiara 
is derived from the latin denarivs, which could hardly 
have been introduced into India till several centuries A. D.' 
Further, the traditional eighteen titles of law are divided 
into a great number of smaller sections in this work. 
Thus the Law of Debt has 25 divisions, the law concerning 
Boundary Disputes has 12, the Marriage Law has 20, the 
Law of Inheritance has 19, the law regai*ding Robbery and 
other Violence has 12. The total number of these divi- 
sions amounts to 132. The necessity of introducing them 
could not have been felt till the progrjsss of Jurisprudence 
had outgrown the rude classification of an earlier age. 
Altogether, the older version of N&rada exhibits even more 
evident marks of recent composition than the current 
version, and can certainly not be referred to an earlier 
date than the fifth or sixth century A. D. 

' All these nineteen leoUont, howerer, as desoribed in the CommentMry, 
may be traced in the tame order in the onrrent version as well though 
eaoh is treated yery briefly. 

> A«'*^^^ * * See West Jc Buhler, 48. Though golden denaHi were first coined in 

* ^ Rome as early as 207'B. 0., the change of Yowel from e to i in the first 

syllable shows this term to have been imported Into India by the Qreeka 
in the time of the Bmperors, when the pronunciation of the Qreek vowel 
u had passed from e into i. . 
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It should also be .mentioiieil tliat the introduction to Lwarvmm 
M&rada, which was first translated from the current ver- ^^^- 
sion in Sir W. Jones's Preface to his translation of Manu, 
and has since been quoted very frequently on account ||^ i/^ 
of its bearinff on the history of the Code of Manu, can Nirtdm. 
now be studied in its authentic form in the older ver- 
sion. Its contents may be summarized as follows : ^ — 
" Manu composed an ample code treating of all possible 
subjects, human and divine, and consisting of 100,000 1 
^lokas, arranged in 1,080 chapters. This work he delivered 
to N&rada, who, for the convenience of mankind, reduced it 
to 12,000 ^lokas. It was aflerwnrds successively reduced 
to 8,000 and 4,000 ^'okas by M&rkandaya and Sumati, the 
son of Bhrigu. The original code is now read by the 
gods only, but the abridgment made by Nftrada of the 
ninth chapter, treating of Civil Law, is preserved in the 
Nftrada-smriti." The first ^loka of the original code, 
which is quoted, corresponds to the 6th and 6th ^lokas of 
the Manu-smriti. Nevertheless, it is that version which is 
here attributed to Sumati, the son of Bhrigu, which must 
have been in the main identical with the now current version, 
the latter being attributed to Bhrigu and containing 2,686 
Qlokas, — (.«., not much less than the 4,000 of Sumati. 
Whether this whole account, as far ns it concerns Nftrada, is 
more than a fiction got up for tlie purpose of enhancing the 
authority of the N&rada-smriti, appears very doubtful; but it 
is certainly interesting for the history of theManu-smriti. 

Those Smriti fragments which will now bo noticed liave The qiMU- 
not been preserved complete in any one MS. each ; but ^^'^ 
they may be put togetner from the immense number of 
quotations dispersed throughout the Digests and Commen- 
taries. In order to give you an adequate idea of the extent 
and importance of these quotations, I may mention that 
they include about 200 ^lokas from Brihaspati, and as many 
from KAtvftyana, on the Law of Inheritance alone. The 
Y&j naval kya-smriti, which has acquired so much celebrity, 
has not more than 36 ^lokas on the subject of Inheritance. 

* The oorreotness of the abore traniilation i« roaohed for bj the 
CoramoDtory of Atah&ja. ProfeMor Weber, in a Reriew of the aathor*t 
inmlaUoii of the N&racla-aniriti (nee Ind. Streifen III, 491-494), takes the 
Narada-tmritI to be described as an extract from Bhrirn't reoension of 
Mann. Bat this riew, thongh admissible with regard to the current 
▼ersion of N&rada. cannot be npheld with reference to the more oopioua 
▼efiioii now disooTered. 
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Lboturk Most other parts of the law appear to have been treated 
m* with equal detail in the lost Smritis of Brihaspati and 
Eatyavana, and many other lost Smritis are quoted a 
great deal now on this and then on that subject. After 
having collected all quotations of this kind as far as they 
relate to Civil Law, from as many Commentaries and Digests 
as I could get hold of, I may say that these quotations do 
not only give a very good general idea of the nature and 
contents of the lost Smritis, but are so extensive as to 
enable one to reconstruct large sections of these works in 
their entirety. This is notably the case as regards the Law 
of Inheritance ; and even the order in which the texts 
must have followed one another in the lost originals can 
be ascertained to a certain extent by observing the arrange- 
ment followed in the completely preserved works, and 
putting together the long continuous passages that are 
sometimes quoted. The variation of reading is, of course, 
considerable ;, but in most cases the difference is merely 
verbal, and does not affect the sense at all or very little. 
The lost A number of Smriti texts are quoted without their 
Smritis. i^u^hors being named, and several other texts are attributed 
to some one author in one place, and to a different author 
in another place. This uncertainty was apparently caused 
by the early loss of these Smritis. It is highly probable 
that none but the earliest Commentators and Digest-writers 
possessed complete copies of them, and that the later 
writers were content to make second-hand quotations. 
This, with some of them, is an avowed practice. Thus 
Eamalakara, in the Vivlidatandava, when quoting a text of 
the Brihaspati, Devala, Prajapati, Eatyayana or other now 
lost Smritis, adds very commonly that the text in question 
has been taken by him from the Ealpataru, Madanaratna, 
Parijata, Apararka or some other noted Digest. He seldom 
or never makes a remark of this kind in the case of such 
works as the Manu, Yaj naval kya or Gautama Smritis, and 
it ma}'^ be inferred from tliis that, in his time, i.e, in the 
17th century, just as now-a-days, the latter works existed 
ill MSS., but not the foi*mer. Moreover, an examination of 
the various readings in the quotations shows, that all the 
writers of one province generally follow the same reading, 
and that the modern writers beginning with the 15th and 
1 6th centuries or so quote few texts that cannot be traced 
to some earlier Digest or Commentary. This goes far to 
show that these writers, as a rule, did not consult the 
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Smritis at all,^ but merely the standard Conmientaries and LBcruHfe 
Digests, and accounts thus for the gradual loss of nearly all ^^^- 
those works, which were not accompanied by an authori- 
tative Commentary. It is not altogether impossible that a 
complete copy of the Brihaspati, K&tyftyana or some other 
lost Smriti may hereafter be discovered in a forgotten nook 
of an Indian Library, just as a complete copy of Vasishtha's 
Dharmasutra and the fragment of the older Nftrada-smriti 
has not turned up till quite recently. But it is more pro- 
bable that the Smritis of Kfttyayana, Brihaspati and the 
rest had been embodied so completely in the early Digests, 
that they gradually ceased to be studied, and even to be 
copied, as independent works. 

TurniiKr from these general remarks' to those among FraimMDU 
the lost Smritis that are specially important for Civil Law, JJ^m!™*" 
I will first notice those works which, judging from the 
fragments, were written in prose or in mixed prose and 
verse, and may therefore be referred among the earliest class 
of law-books, the Dharmasutras. Such works are the 
H&rita, ^nkhalikhita, ^aiiklia, U^anas and Paithinasi 
Smritis. The claim of the H&ritosmriti to the title of lUHu. 
a Dharmasutra is supported by conclusive evidence of 
two other kinds. Fii*st, there is one prose text attributed 
to n&rita, in which " the holy Maitr&yaai " is referred 
to as an authority.' This makes it probable that H&rita 
was the authoritative teacher of a school studying 
the Maitrftyan! CakhH of the Yajurveda. Secondly, the 
prose texts attributed to H&rita show the same archaic 
language and compact style as the Dharmasutras. Some of 
the Clokas ascribed to H&ilta may also have belonged to 
his Dharmasutra, which cannot have been entirely in 
)>ro8e, as such an early work as the Dharmasutra of Vasish- 
tha quotes from a metrical Smriti of H&rita. But the 



* Thai thoy wero oonsnltccl oocnMinnallj in important oaimm maj be 
Men from a pamaffe of thn Mnyfiklm (IV. 5. 10), whore a certain text 
quoted from the KalikiipuriQa is said to pomeftn no anthoritj. beoanae on 
looking it np in two or threo MSS. of that work it han not been found in 
them. Howerer this observation is oommnn to several Di(ro*t-writeni, 
and ther can hardlj be supposed to have oonsultod the Kalikipuri^a 
each Independently of the rest. 

* It maj bo observed hern that tiie rather nninnrous «nd onrious texts, 
which are quoted in the Snrasvativitasa but nowhere else, have not be<^n 
extracted from that work, because their authcnticitj is more than 
doubtful. 

* nahlcr, Sacred Books, XIV, p. xxi. 
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Lectubk majority of the numerous ^lokas attributed to Hftrita 
^^^' in the Digests cannot have formed part of his Dharmasutra, 
as they exhibit a full acquaintance with the technical 
terms used by the Indian jurists to denote the divers kinds 
of an answer in a judicial proceeding, with the mode of 
testing the disputed authenticity of a document, and other 
Cjinkha- Buch modem institutions. The prose texts attributed to 
iikhita. ^Jankhalikhita are similar in character to those quoted of 
Harita, and some of these texts appear to have been 
common to both authors. The few ^lokas attributed to 
the former do not contain anything that could not have 
occuiTed in any Dharmasutra, and may have belonged to 
the same work as the prose passages. What has been 
Cukkba. said of Cankhalikhita applies equally to ^tikha. Both 
authors are frequently confounded. The few texts attri- 
U9JinMftnd buted to U9anas and Paithinasi are likewise partly in prose 
FftitkiuMi. and partly in verse, but they are too scanty to admit of 
forming a definite estimate of the character of these two 
Smritis. ^nkhalikhita quotes a prose rule of U9anas, 
which is not found among the fragments of this author. 
'^fdKy*^' Among the fragments of metrical Smritis, the texts 
jlntL, ^^' attributed to Brihaspati and E&tyayana occupy by far the 
most conspicuous place. Both authors are frequently con- 
founded in the quotations; they mutually quote one 
another, and agree so closely in their treatment of the law 
and in the use of technical terms, that they may be 
supposed to have been quite or nearly contemporaneous.^ 
As for the date of these two authors, it is important to 
observe first of all the relation in which the Smritis 
composed by them stand to the Code of Manu. 
BriiiMpaiL Brihaspati propounds the maxim that any Smriti text 
militating against an enunciation of Manu has no validity. 
That this maxim refers to a work much like the now 
extant Manu-smriti is proved by many of the fragments 
attributed to Brihaspati, which show a thorough acouaintance 
with the contents of the Code of Manu. ^veral of these 
passages have the appearance of a Commentary on that 
work. Thus in discussing the means of recovering an 
outstanding debt, Manu makes use of several curious tech- 
nical terms (VIII. 4>9). Brihaspati devotes one special 
explanatory Cloka to each of these terms in order. Brihas- 

* Dr. BurneH aoppoaes that two different recenaiona existed of both 
Katjajana and Dfibaapati. 
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ati distinguishes substantially the same eighteen titles of Lkotubb 
aw as Manu, though he distributes them into fourteen titles ^^' 
relating to property and four titles relating to the causing 
of injuries (Bimsodbhavdni), and adds an appendix treating 
of Sundries {Prakimakam), One of the eighteen titles of 
law in the Code of Manu is called sale of a commodity by 
a |>erson not its owner (Asv&min). The term Asv&min 
being somewhat uncommon is accurately defined in a Cloka 
of Brihaspatl In other places, not content with the task 
of a mere Commentator, Brihaspati, by means of an ingenious 
method of interpretation, has explained away such rules in 
the Code of Manu as were not in accordance with the prac- 
tice of his own age. The most instructive instance of this 
kind occurs in three ^lokas of Brihaspati on the subject 
of the Niyoga, i.e., the custom of raising ofispring to a child- 
less widow. This custom, he says, is ordained and described 
by Manu, and again prohibited by the same. This is 
because the Nigoya is no longer admissible now on ac- 
count of the successive deterioration of mankind in the 
four ages of the world. In the former ages, men were 
eminently virtuous and wise, but in the present ago of the 
world, their capacity is weak. Therefore the divers kinds 
of adoption which were practised by the ancient sagos 
cannot be practised by the people of the present day. 
On the subject of gambling, Brihaspati states correctly that 
it is forbidden by Manu (IX. 221-228), but permitted by 
others, in case a share of the profit be given to the 
King. He endeavours to remove this contradiction by 
laying down the rule that ffamblins shall be practised under 
the superintendence of public officials for the purpose of 
detectmg thieves. In speaking of certain objects aeclared 
indivisible by Manu, he goes the length of taxing Manu 
with error, though he does not refer to him by name, no 
doubt because he would not seem to differ from so high 
an authority. I am referring to the six verses in which 
Briliaspati states his views regarding indivisible objects. 
He commences his exposition b^^ stating that those who 
laid down the indivisibility of clothes ana the rest have not 
decided properly. That the expression " clothes and the 
rest'* relates to the objects mentioned as indivisible by 
Manu (IX. 219), is shown by the following veraes, in which 
Brihaspati discusses the other indivisible objects in the 
same order as they are enumerated by Manu. Under 
these circumstances the tradition recorded in the Sk&nda- 



G2 NKW MATKUIALS FOU HISTOKIOAL STUDY OF HINDU LAW. 

Lbotubb Dur&aa,^ which makes Brihaspati the author of the third of 
_^ tour versions of the Code of Manu, acquires some importance. 
It certainly deserves more credit than the statement con- 
tained in tne same text that the second version of Manu is 
due to Narada. This may be seen by comparing, e. g., Nam- 
da's and Brihaspati's versions of the eighteen titles of law. 
Narada differs considerably from Manu as to the names and 
arrangement of several titles, and subdivides them altogether 
into 132 sections. Brihaspati's eighteen titles, as pointed 
out before, are substantially identical with Manu's. 

Kityiyana. E&tyayana's texts also have in several cases the appear- 
ance of glosses on the now extant hfanu-smriti. A clear 
instance of this from the section on Inheritance is furnished 
by E&tyayana's treatment of the Law of Stridhana. After 
giving an enumeration of the six kinds of Stridhana, 
which is word for word the same as Manu's, he proceeds 
to explain them in several Clokas, and he adas some 
other Clokas intended to dehne the meaning of other 
kinds of Stridhana besides those six. One of these kinds — 
the gift subseouent to marriage — is specially mentioned in 
the Code of Manu (IX. 195) as well, and tliis may bo 
viewed as the reason why Brihaspati thought it necessary 
to explain the toim. It is true, on the other hand, that 
certain statements which Brihaspati attributes to Manu 
do not occur in his code, and are even directly opposed 
to his teaching. Thus, e. g., he quotes Manu or Bhiigu as 
the authority for the doctrine that the ordeal by sacred 
libation shall be administered where effects belonging to 
the family property are suspected to have been concealed 
at the time of partition. The Code of Manu contains no 
rule of this kind, nor does it refer to any other ordeal 
except the water and fire ordeab. However this may 
be explained, whether as showing that E&ty&yana knew 
more than one version of the Code of Manu, or that the 
Code of Manu has been considerably altered since his 
epoch, or that he quoted from memory only, or in some 
other maimer, a comparison of the rules of Manu and 
Katyayana on written documents, on the administration of 
ordeals, on the proprietary rights of females, on self-acquired 
property, in fact almost on every part of the law, shows that 
the latter author must be referred to a far later period in 
the history of Indian Law than the former. In some cases 

' Soo abovOi p. 4G. 
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K&tyftjana supplies explanations to difficult technical terms LBcrmui 
Qsea by Brihaspati. Thus the latter refers occasionally to ^^* 
debts contracted from love or atifirer. K&tyftyana explains 
what sort of debts are referred to by these terms. In several 
other cases however Brih&spati in his turn is more 
explicit than K&ty&yana, and the composition of both 
works, as pointed out before, must belong very nearly to 
the same epoch. 

As for their relation to the Tajnavalkya and N&rada Comiwri- 
SmritiSy it is quite clear that they must be posterior to Jjl^[^ 
tiie former work. Thus in comparing T&jnavalkya's rules anthors 
on the Law of Strfdhana with those of Ifanu on the ^ilk JjftTi 
one hand, and those of K&ty&yana on the other hand, Nira<u. 
it will be found that Yajnavalkya's treatment of this part 
of the law occupies an intermediate position between the 
extremely deti^ed rules of K&ty&yana and the scanty 
provisions of Manu. Both K&ty&yana and Brihaspati refer 
to several other kind of ordeals, besides the nve sorts 
mentioned by Y&jnavalk3'a. Brihaspati speaks of four 
and K&ty&yana of five sorts of sureties instead of the three 
sorts of Y&jnavalkya. Both authors give a great many 
detailed provisions regarding every part of a Judicial 
Proceeding, of which the x&jnavalkya-smriti does not 
exhibit the slightest trace, etc. The case is not equally 
clear as regards the priority of the fragments of Brihaspati 
and K&ty&yana to the N&rada-smriti. The older version 
of that work in particular contains so many technical 
details on proceedings at law, which correspond precisely 
to Brihaspati*s and K&ty&yana*s rules on the same subjects, 
that it is necessary to refer its composition to nearly the 
same modem epoch. Moreover, the N&rada-smriti agrees I 
with these works in the use of the term Din&ra. On the \ 
other side of the question, it may be argued that Brihaspati 
and K&ty&yana define the value of a Din&ra ( = 1 Suvarna,) 
which shows that they are acquainted with its use as a coin, 
whereas N&racia seems to refer to Din&ras used as orna- 
ments only.* There arc some points, too, such as e. g. the 
enumeration of twelve sorts of witnesses and of seven 
sorts of private and three sorts of royal documents by 
Brihaspati, and the enumeration of a host of incompetent 



* Wact k. B&hler, 47-18 ; Fahrer, T^hro von don Rohrifton in Bphmn. 
nati*ii DhAnna^Mtra. It may bo mentioned in oonnoction with thin rab> 
jeot that Rf ihaspati refers to the Perflians bj the name of Pira^ikaa, 
whioh term does not occur in early Ranskrit Literature. 
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Lkotubb 
III. 



Fraicmenia 
of minor 
works. 



1 lodcpen- 
dent works. 



Yyi» 



DevaiA. 



Puiinalia. 



Bureties by Eatyftyana, in regard to which even the 
older and more copious vei-sion of Narada cannot vie in 
completeness and systematic treatment with those two 
authors, who cannot be placed earlier than the 6th or 7th 
century, if N&rada has been rightly refeiTed to the 5th 
or 6th century. The remaining Smritis which are quoted as 
authorities on Civil Law may be divided into four classes, 
the firat of which comprises the independent works of 
Yy&sa, Devala, Pitamaha, Yama, Atri, Prajapati, Ka9yapa, 
Bh&radvaja, Rishya^ringa, Samvarta, Angiras, Pittchetas, 
Sumantu and some other authors. All these writers are 
veiy much inferior in importance to Brihaspati and Katy&- 
yana, and the fragments attributed to them are for the 
most part so scanty, that it is impossible to fix their dates 
with any thing amounting to precision. 

Yy&sa shows himself acquainted with most of those 
technicalities, which had been introduced into Judicial Pro- 
cedure by the Schools of Law, and he occasionally goes 
even beyond Narada, Eatyayana and Brihaspati in 
detailed treatment of this subject Thus, e. g., his rules 
on documents, especially on forged documents, are very 
minute. In the Law of Debt he enumerates seven sorts of 
sureties, i. e. two more than Eatyayana, and three more 
than Brihaspati. In treating of Strldbana he mentions 
and defines the species of Stridhana, called Saudayika, and 
fixes the maximum amount of Stiidhana to be given to a 
woman at two thousand Paoas. Both rules occur in no 
other Srariti except Eaty&yana s. 

Devala's definition of the meaning and extent of the 
term StriJhana is more wide than that of any other 
author. On the other hand, he assigns to the wid(»w the 
last place in the order of heirs to one deceased without 
male issue, which is contrary to the ruling even of such 
comparatively early authors as Yishnu and Yajnavalkya. 

Pit&maha is quoted as an authority particularly on the 
Law of Evidence, and no other author has left us such 
detailed descnptions of all the nine sorts of ordeals as he. 
Besides he refers to the eight parts of a Judicial Proceed- 
ing much in the same way as Narada, and mentions 22 law 
coses to be brought before the Eing, which appear to cor- 
respond to the eighteen old titles of law. He also refers 
to the Bhils and other low castes wh^h are never men- 
tioned in the oldest law-books. 

Regarding the other w liters of this clabjiit is hardly safe 
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for the present to venture a more definite statement than Lbcturb 
this that they belong more probably to the latest than to ^^ 
the earlier phases in the growth of Indian Law. Thus iii«eeiiiiiie- 
tlie Angiras-smriti ordains the performance of Sat!, which <»"• ^cmt- 
is also recommended in the Smritis of Vishnu, Brihaspati, '"•■'•• 
VyAsa, H&r!ta and in some others, but in none of the oldest 
works.^ Bhftradvftia speaks of two sorts of pledges that 
are not mentioned anywhere else. That the author of 
the Smriti-sa^graha (Sangrahak&ra) cannot be an early 
writer is shown by the meaning of Sangraha, i.e. col- 
lection, this collection being no doubt made up of the 
sayings of earlier sages; and this supposition is fully 
borne out by the contents of the fragments quoted from 
the Sangraha.' 

The works attributed to Yriddha or Brihan-Manu, V. or s. Tb« 
Brihad Y&inavalkya, V. or B. Vasishtha, V. or B. Vyisa. V. ^^^^ 
Ckutama, V. Kfttyftyana, V. or R Brihaspati, Laghu and V. or of dtren 
B. H&rf ta, etc., are, by the addition of such opitnets as these, Smritit. 
distinguished from Manu, Y&jnavalkya, etc., themselves. It 
has been sometimes supposed that the addition of the epi- 
thet Vriddha " old," e. g., to the name of Manu, proves that 
this " old Manu " must have lived in an earlier epoch than 
the author of the Code of Manu. But an examination of the 
facts shows that no genuine historical tradition is embo<lied 
in these epithets. Thus the metrical Smriti of Vriddha Gau- 
tama " the old Qautama," as published in Calcutta, is clearly 
a modem production, of sectarian origin, and separated by 
thousands of vears from the Dharmasiitra of Qautama. It 
differs likewise from that metrical Smriti of Vriddha 
Qautama, which is occasionally quoted in the authoritative 
Digests, and this work also, though older than the one 
printed in Calcutta, must be more recent than the Dhar- 
masiitra. Among the few ^lokas attributed to V. or B. 
Manu are three on the transport of commodities and the 
hire of vehicles, which are similar to the corresponding 
rules of Y&jnavalkya and Nftrada, and show that the Law 
of Commerce and Trade must have been comparatively 
developed at the time of their composition. They also 
contain two words which have a modern appearance, the 

* 8«« below, p. 80. 

' Thn* the Sap^raha oontainH somo onriona specnlaiiona aboat the 
natare of Property and of Inheritance. Several contomii, the perform' 
•ooe of which ia enjoined in the other work*, are declared obaolete in 
ihe Sangraha. 
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Leoturb noun bhaia, bire, and the verb bhatayati, he hires. Profes- 
^^^' sor Max Mtiller has shown, in his recent Cambridge Lectures, 
that Yriddha-Manu was acquainted with that kind of Astro- 
logy whichseems to have been derived from a Qreek source. 
What is even more significant, a verse of Yriddha-Manu, 
which is frequently quoted in the Digests, contains the rule 
that a chaste widow, who has no son,shall succeed to herhus- 
band. The Code of Manu, on the contrary, doesnot recognize 
the widow's claim to the Inheritance in any case, and this is 
evidently the older opinion of the two, as will be shown in 
another Lecture. These facts tend to show that the author 
of the Yriddha-Manu-Smriti, whoever he may have been, 
was a recent writer. He was acquainted probably with 
the Code of Manu, and chose that appellation in order to 
ensure to his ])roduction the authority of a work composed 
by the first of legislators, while distinguishing it at the 
same time from the current version of the Code of Manu. 
It has been argued that the epithets Yriddha, Brihat, &c., 
may have been coined in order to distinguish the several 
metrical redactions existing of each early Sutra work.^ It 
is, indeed, quite possible, and even probable, that several of 
these epithets did not spring up before the epoch of the 
Comnien tutors. Such epithets as Brihat, " groat," Laghu, 
''small," Cloka, " metrical," apply to works rathor than to 
authors, and the two terms Brihat, "great," and Yriddha, 
" old," are frequently interchanged. But it is obvious 
that the opinion of the Commentators has very little weight 
for determining the age of any such composition, especially 
as the Commentators are very careless in using these 
epithets, and are not even agreed about their • meaning. 
Thus the Mitakshara (II. I. 6), in quoting a passage from 
Yishnu's Dharmasutra, denotes that author, or rather his 
work, Brihad-Yishnu, " the great Yishnu," probably in order 
to distinguish this work from the metrical Srariti of 
Yishnu, which is quoted in other parts of the Mitakshara. 
In other Commentaries, however, the author of the 
Dharmasutra is generally called Yishnu simply. The term 
Yriddha means ** old," and is frequently used by the 
Commentators to denote the date of an author. Some 
Commentators, however, are of opinion that such epithets 
as Yriddha, " old," imply different periods in the lives 



' See Dr. Rajendralala M lira's rcmnrkfl, quoted in Rajkumar Sarvadbi* 
kari'A Lectures, 169 note. 
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of the same authors. Under these circumstances we are LioftrsB 
left to ascertain the comparative age of the supposed several ^^*' 
recensions of each Smriti through internal evidence alone, 
and internal evidence certain!}^ points to their being in 
reality entirely independent from each other, and com- 
posed at different times by different authors. The authors 
to whose name an epithet is added are, however, generally 
more recent than those without an epithet. In some 
cases, these names may never have belonged to com- 
plete works. Thus when the Smritichandrik&, Viv&da- 
tandava and other Digests attribute to Vridda-Y&jnavalkya 
a verse which corresponds very nearly to a passage of the 
current version of Yajnavalkya (II. 149), it may l)e pre- 
sumed that it was precisely the existing slight difference 
of reading which caused them to qualify the name of 
T&jnavalkya in this case by adding the epithet Vriddha. 
The number of quotations from Vriddha or Brihad Y&jna- 
valkya is so small that the former existence of a complete 
work attributed to that author is more than doubtful. 

3. Apastamba, Qautama, Vasishtha, Baudhftyana and Metrteai 
Vishnu are quoted as the writers of metrical texts not l^JJjJJJJJJf 
found in those works. This might betaken to prove to Ui« 
that their Dharmasutras Imve not been preserved entire. ^hllSS*^ 
But the thoroughly modern appearance of most of those t^uti 
metrical passages renders it highly improbable that they 
should ever have formed part of a Dharmasutra. The 
limited number of ^lokas which, though attributed to Manu And to 
and Y&jnavalkya in some Digests, do not occur in the JJSTYijiia- 
Smritis compoi>ed by these authors, are either spurious, or Taikya. 
have been attributed to these authors by mistake. 

4. The origin of the rather numerous texts, which are 4. Ano- 
quoted as Smritis without the names of their authors JJJJ^ 
being given, is difficult to determine. In some cases the 
author s name is missing in one Digest, but supplied in 
another. The loss of the author s name might be equally 
attributed to carel&sness in the other cases. But it is more 
prol>able that most of the anonymous Smritis represent 
sayings current in the more recent law-schools oi India 

and comparable to the law proverbs of other nations. As 
an instance of an anonymous Smriti exhibiting specially 
clear marks of recent composition, I may refer to the 
long text concerning obsolete laws, which has been trans- 
lated in the General Note to Sir W. Jones's version of Manu. 
The immense number and variety of the fragments 
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Lrctubb noticed in this Lecture shows how vast the extent of Smriti 
^^h litei-ature must have been, and how intensely its partial loss 
DaUofthe ^^ ^ ^ deplored by the student of Hindu Law. Schoob 
metrical of law Were spread, no doubt, over the whole Continent of 
iTJmenu. Iiidia, and it is impossible to tell how much of the diver- 
sity of doctrine observable in the Smriti fragments has to 
be attributed to the different times, and how much to the 
different countries in which their authors may be supposed 
to have lived. Thus much however is certain, that the 
most recent metrical Smriti fragments even must bo older 
than the 11th and 12th centuries in which most of 
them are quoted as inspired wiitera by y]jnane9vara and 
Apai*&rka, and older for the most part even than the 8th 
or 9th century, in which many of them are quoted by 
Medh&tithi. 
Legmi rales £y referring Brihaspati and K&tyftyana to the 6th or 7th 
Sanskrit ccutury, as has been done before, these two writers are 
pUy Mfic- made nearly contemporary^ with the author of the well- 
^^^^' ^ known drama Mricchakatika, and as that drama contains 
a full description of a Judicial Proceeding, which is pro- 
bably pourtrayed from life, it is interesting to compare 
that description with the rules given by Brihaspati and 
Katyayana. One of the most curious features in the 
Judicial Proceeding described in the Mricchakatika, viz., 
this, that all the statements of the parties and witnesses 
are written down on the floor by the scribe, corres- 
ponds actually to the rules of Brihaspati, K&ty&yana 
and Vyasa on the subject. Thus it is ordained by 
Brihaspati that the Judge shall cause the plaint to be 
written' and re- written on the floor, till everything in 
it is quite clear, and though he refers to other modes of 
committing the depositions of the parties and witnesses 
to writing besides this, it appears to have been a very 
common proceeding to use the floor of the judgment-hall 
for that purpose. The Judge in the Mricchakatika is 
assisted by the chief of a guild of merchants, by a 
scribe and by a beadle. K&tyayana says that a few vir- 
tuous merchants shall be present at every Judicial assembly, 
Brihaspati, Narada and others name the scribe and the 

* This drama must have beeA oomposed before the time of King 
Criharaha, 600 A.D., but it is probably not muoh older. 

* In the law-Buit described in the well-known faroe Dhurtasamigama, 

the plaint is likewise written on the floor (nx^f ^^ ftrfWHl). 8m 
Fahrer, Lehre Ton den Schrif ten, p. 30. 
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leadle among the eight or ten regular members of a Lbcturi 
Court. The sentence passed by the Judges in the Mric- ^''' 
chakatika is supported bj them with a quotation from 
the Coilo of Manu, to the effect that a Brahman is not 
liable to capital punishment, and can only be banished, 
taking with him his entire property. This rule is actually 
found in the Code of Manu (IX. 241), and as for the con- 
sultation of that work by the Judges, it has been shown 
in the last Lecture that Brihaspati ordains the law-book 
to be consulted in every Judicial proceeding. The 
Mricchakatika enumerates the qualities required in a 
Judge, among which a thorough knowledge of the law- 
books ranks first. Similar statements may be found in 
most Smritis. Ch&rudatta, the hero of the Mricchakatika, 
after having been innocently sentenced to death, complains 
that none of the customary ordeals by poison, water, 
balance, or fire has been administered to him. K&ty&yana 
and Brihaspati, as well as YajnAvalkya, Narada and others, 
describe the mode of performing these and other ordeals. 
Kftty&yana says, moreover, that an ordeal must be admi- 
nistered to any one, who by its performance wishes to 
clear himself from suspicion, and Yajnavalkya states 
(II. 96, 99) that an ordeal shall be performed in all heavy 
cases. 

I have dwelt thas long on these analogies between Import- 
one of the most celebrated Sanskrit plays and the teaching Jb^gjLiti 
of the later Smritis, because they contain most valuable frsgmenu. 
evidence in favour of the practical character of these 
works. It has been seen in the first Lecture that the 
Commentaries and Digests, which form the basis of the 
modem law of India, are by no means free from unpro- 
fitable speculations and learned pedantry. Besides, the 
task of reconciling nil the discordant texts of the Smriti- 
^Triters must have oeen simply appalling. It is important to 
notice that, in acquitting themselves of this task, the later 
jurists have generally stuck to the rules cmlK>died in the 
more recent Smritis, such as the works of Brihaspati and 
Katyavana. This circumstance furnishes a further argu- 
ment in favour of the practical value of the Commentaries 
and Digests compiled liy them. 



LECTURE IV. 

THB HINDU FAMILY SYSTBM AOCOUDINQ TO THE SHRITIS. 



Comptrative Jarispradeoce — The Orient«H8t*8 U«k — Division of Ui« Bubjeci — > 
Beligioos character of marriage in India — Marriage a necessity — Wedding 
eastoms not mentioned in the Smf itis — Reasons to aoooant for this circom- 
atance — The eight marriage forms, formerly six, originallj three — Origin 
of the more recent forms — Baudhijanaon marriage — Informal marriage—- 
Marriage by purchase — The legal position of women — The damsel — Tba 
wife — The wiuow—Keferenoes to Sail — The position of women in Indian 
fiction — The truth about Sati — Proprietary righU — The joiut-familjr — 
Position of the father — Position of tne mother — Special dignity attaching 
to her — Gradual restriction of the father's power — What was left of it— 
Bight of primogeniture — Position of the manager — Mode of enjoyment of 
common property. 

Compara- In this Lecture I propose to discuss some of the leading 
ityeJnris- features of the early family law of India. The constitution 



prudence. 



of the family and the collective forms of property in India 
have been receiving a considemble amount of attention 
lately from a number of eminent writers in different parts 
of Europe, who, from the high pinuacle of Comparative 
Jurisprudence, have been looking out carefully for all 
vestiges anywhere to be detected of that earlier stratum of 
legal institutions on which the social system of modem 
Europe has been raised. The results of their researches 
have in their turn contributed a great deal towards a right 
appreciation of the growth and origin of a number of legal 
rules in the Indian law-books, which, but for the torch- 
light of Comparative Jurisprudence, might have retained 
their strange and perplexing appearance to the last By 
comparing with the Indian Law the institutions exhibited 
in the ancient legislations of Europe and preserved among 
some of the Slavonic tribes down to the present day, it has 
become possible to point out tlie connecting links between 
institutions even so widely different as tnose of modem 
India on the one hand, and modern England on the other 
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hand. It is not my intention to expatiate on this theme. Lkotum 
Thanks to the researches of Sir H. Maine and othei-s, the ^^* 
common possession by the Aryan nations of a number of., qu^^ 
ancient customs and legal rules has become a truism. Theuiist*t 
task of the Orientalist lies in a different direction. His is***^ 
the historical, and not the comparative method of study. 
Let Comparative Jurisprudence trace the remote beginnings 
of the modern institutions of India. It remains for the 
Historian and Orientalist to investi^rate the series of gradual 
changes which have transformed the earliest recorded laws 
into the rules prevalent in the present day, and to examine 
the vast detail of the legal history of India. 

The general principles of the early Indian family law may DirUion 
be classed under three heads : 1, marriage laws and the legal J^j?*** 
position of women ; 2, the relations between male relatives 
m the ascending and descending lines ; 3, the rights and 
duties of male collateral relatives. 

Marriage, according to the old Sanskrit law-books, is not Reiii^ioiis 
a mere social contract, but a strictly religious institution, ^*^*Jj^^®' 
to which the famous definition of marriage in Roman Law m indUu 
is fully ap|)licablo. It is, indeed, as in ancient Rome, an 
association for life, and productive of a full partnership, 
both in human and divine rights and duties.^ Thus it is 
stated by Apastamba (II. 10, 27, 1) that the connection (of 
husband and wife), takes place through the law. The wife 
is not merely her husbana s helpmate in all worldly affairs, 
but she assists him in the performance of the regular 
sacrifices, and helps him to gain heaven. A legitimate / 
wife is therefore called Dharmapatnf, i.e., as the Commen- 
tators explain, Dhannartliam patui, — a wife married for the 
fulfilment of the Sacred Law. An English writer (Grady) 
designs the Law of Marriage as " the great point to which 
all Hindu I/aw converges." It is certainly not too much to 
say that Marriage is the one decisive event in the life of a 
Hindu woman. No other of the Indian Sansk&ras or 
sacraments than the marriage ceremony can be performed 
for a woman, l>ut the performance of this ceremony for 
her is obligatory. 

Nothing, indeed, is l^etter capable of characterizing the M«rH«gt 
religious sanctity attribntcd to marriage in the Hindu °**'** *^' 
law-books, than the rule that neither any man nor any 



* NnpUas flnnt coDJanctio mariii et fominio ot consortinm omnii tIUb, 
diTini et hainaui jtirU oommiinicatio. 



72 HINDU FAMILY SYSTEM 

Lkotubb woman must remain unmarried. In order to insure the 
^^* strict observation of this rule, even after the death of the 
father, on whom the duty to provide for his sons in mar- 
riage devolves in the first place, it is ordained that in such 
cases the expenses of the marriage and other customary 
ceremonies have to be defrayed by the brothers.^ As 
regards the marriage of females, the ruling of the Indian 
Legi.slatoi-s is even more explicit. They enumerate a whole 
series of Eany&pradah, i.e., persons, on whom it is incum- 
bent each, on failure of the preceding one in order, to give 
a maiden in maiTiage. Manu (Y. 15 1), it is true, names 
the father and brother alone, the brother requiring the 
paternal assent for giving away a sister ; and Samvarta states 
that a mother, father or eldest brother^ who have failed to 
give a grown-up girl in marriage, shall so to hell.' Vy&sa, 
however, refers to the ^father, ' fathers father, brothers, 
paternal uncles, relatives (Jn&ti) and the mother in succes- 
sion,' and analogous enumerations are given in other 
Smritis. According to KAmadeva and Nftrada, the King is 
to give a maiden away on failure of relatives.* The rules 
of Ydjnavalkya, Vishnu, and Narada, on the subject of 

Sruardianship over a maiden, which differ slightly inter ae, 
mve become the foundation of the modern law and of the 
difference of opinion which exists in reference to this 
subject between the Bencral writers on the one hand, and 
all the other writers on the other hand.* The custom of 
child-marriages evidently was as universal in ancient times 
as it is now. 
Wadding fY^Q sanctity of the marriage tie is further illustrated 
by the numerous rites whicli are held essential in a 
wedding ceremony. Many curious details about the 
ancient marriage rites may be found in the GrihyasQtras,* 
and the complete publication of these valuable records of 
the past social life of India, which is a* great deaideixitum 
of science, would throw much new light on the history of 
the marriage ceremonies in India. What has hitherto come 
to light of these works has been sufficient to prove the 
existence of a surprising sinnlitude between the old wed- 



ciutomfl. 



> Niirada. XIII. .H3. 84. 

' See Pandit Jibnuanda's Dharmashastraaang^alia, I, p. 690, 9I. 67. 

• 76irf, II. 325,91. G. 

« Ind. Studien, V. 310 ; Narada. XII. 22, 23. 

• See Dr. O. D. Raoerjee, Uinda Law of Marriage and Stridhan, 47. 

• Jbid, 98-99, 237-274. 
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ding customs of India and the corresponding usages of Lsotubb 
other Aryan nations.^ ^- 

The Smritis contain little or nothing about the marriage 
ceremonies, except occasional references to the ceremonies mentioned 
of Pan igrahana, or acceptance of the bride's hand, and of|j^^« 
Saptapfuli, or walking of the seven steps, as also to the ** 

Mantras to be recited on these occasions. Instead of this, 
most Smritis enumerate and describe eight forms of mar- 
riage, five of which are absolutely equivalent to purchase 
(of two kinds), forcible abduction, rape, and illicit connec- 
tion without parental consent. From this it has been RMions to 
sometimes inferred that the performance of certain cere- •ccount for 
monies, or indeed, of any ceremony, is not necessary to euowtluieiu 
constitute a valid marriage according to the Hindu Law. 
But the idea of marriage as a mere civil institution is 
wholly foreign to the Hindu mind. The silence of the 
Smritis about the marriage ceremonies is easily explained 
by considering the origin and nature of these works. It 
lias been shown that the Dharinasutras were not inde- 
pendent works, but parts of a whole. The description of 
the Sansk&ras, or sacraments, fell within the province of a 
different class of Sutra works, the Grihyasutrns ; and the 
way in which the authors of the Dharmasutras refer 
to the Sanskaras shows that they expected their 
readers to know them from the Qrihyasutras. The Dharma- 
sutra of Apastamba contains several express references 
to the Qrihyasutra of the same school. Thus, in the 
section on funeral oblations, the Dharmasutra prescribes 
that the sacrificer shall eat a small mouthful of the 
oblation in the manner described (in the Qrihyasutra). On 
referring to the Qrihyasutra it is found that a certain 
Mantra has to be recited on this occasion. Similarly, 
Ijecause the Dhannasutras fail to give a description of 
the wedding ceremonies, that description had to be supplied 
from the Qrihyasutras. The metrical Smritis follow the 
Dharmasutras on this as on most other points. 

The nature and origin of the ei^lit traditional marriage Tb«ei«M 
form.s' has been the subject of much discussion. Some new "^f^*** 



' See TTflAii and Wither, Inditn Wecldinfr Cnftiomi. in the Ind. Riadien, 
Vol. V : Kohlor, Indiscben Khe-und Familienrecht, Vol. Ill of the 
Zeit«chrift f. vergleich. nechtAwimonnchnft. 

* Mann. III. 20— .31 ; Oant . FV. 6- U ; Yiijn., I. fiS— fil : Vinhpn. XXIV, 
IS -28: Nirnda. XI F. .10--45; Baudh., I, 11,20; Gankha, IV, 2—6; 
A^valajrana Gfihyasutra, I, G. 
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Lboturb facts regarding the histoi-y of this sti-ange classification 
^^' may be gathered from the recently translated Dharmasutras. 
ioT^ Apastamba(II. 6, 11, 17— 20)aiid Vasishtha (I. 28—35 ) agree 
formerly in referring to six marriage forms only. They omit the Praja- 
' ^' patya and Pai9&cha^ forms, which are precisely the least 

intelligible forms of all. It is permitted to conjecture, 
therefore, that the introduction of these two marriage 
forms belongs to a subsequent epoch. Vasishtha differs 
besides from all other writers as to the names which he 
assigns to the sale and to the capture of a maiden. The 
latter form of marriage, which is usually styled the 
Rakshasa rite, he calls the Kshatrarite, i. e. the rite des- 
tined for the Kshatriyas or warriors ; and the sale of a 
maiden, usually termed Asura rite, is by him designed as 
the Manusha rite, i.e. the rite destined for ordinary mortals. 
The use of these terms, which have a very archaic appear- 
ance, renders it highly probable that the origin of this 
whole clas.siKcation was closely connected with the Indian 
Originally caste System. The Br&hma, Kshatra and Manusha rites, 
^^^' i. e, the solemn gift of the bride with the customary 
wedding ceremonies, the forcible abduction, and the sale 
of a maiden, are apparently the three oldest forms, and 
they were destined for the Brahman, Kshatriya and 
Vai9ya, or Cadra castes, respectively. Now, the term 
Brahma is ^ ambiguous, and may denote either what relates 
to the Brahmans, or what relates to the god Brahman. The 
later writers took it in the latter sense, and invented a new 
and more complete system of classification of the man-iage 
forms, which corresponds to the popular classification of the 
gods and spirits. The Vasishtha-smriti exhibits a mixture of 
the two systems, the old and new one. The three old 
names, which connect the marriage forms with the casta 
system, are preserved ; and this accounts for the fact that 
Vasishtha does not think it necessary to say which form 
is suitable for which caste, as is done in the other 
Smritis. All the other Smritis have retained the term 
Brahma only, and changed the two other forms; most 
Smritis have moreover introduced two forms of marriage, 
which were unknown both to Vasishtha and to Apa^tamba, 
as has been already noticed. 



* It may be observed that A^valayana^s definition of the Paig&oha form 
differs from the ordinary one. According to him, it oonsists in forcible 
abduction of a maiden, while her guardians are asleep or intoxicated. 
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ir this cotijecturo regarding the origin of ibe marriage Lbcturb 
forms is correct, it tends to account For the existence of ^^- 
R|>ecial denominations for such slightly difiering forms of ^.. 
marriage, as the Brahma, Daiva and Prajapatya forms, of Ui« 
The only luison d'itre for the Daiva and Prajapatya rites »»»•'• 
is this, that it was held necessary to have as many marriage f^*,; 
rites as there were classes of divine beings. For similar 
reasons the Arsha form was added to the list, though it 
agrees with the Asura form in representing a sale of the 
maiden to the bridegroom. The Qandharva form might 
have been invented in compliance with the popular tales 
of love-matches of eminent heroes, which have found 
entrance into the Indian epics. 

Some further facts regarding the nature of the eight n«adiiija- 
marriage rites may be elicited from the recently published "[ 
DharmasOtra of Baudhayana (I. 11, 20). This writer, 
after stating that the four first forms only are lawful for 
a Brahman, goes on to say that the capture and sale of a 
maiden agree with the law of the Kshatriya or warrior 
caste, because power is their attribute, and that love- 
matches and rape are fit for Vai9yas and CQdras. The 
reasons which he assigns for the latter rule is this, that 
Vai^yas and Cflditis are not particular alK)ut their wives, 
because they live by low occupations. The opinion of 
Baudhayana appears to be this, that, among members of the 
lower castes, even illegitimate methods of obtaining domi- 
nion over a maiden are perfectly allowable, because these 
castes do not stand on the same moral level as the Brahmans. 
It will be seen further On, that, in the case of QOdras, the 
right of illegitimate sons to the inheritance is nearly equal 
to the right of legitimate sons. 

The commentators assert that all the lower forms of informal 
marriage must be understood to bo regularly followed by ■*»"*H«- 
the performance of the ordinary marriage ceremonies. The 
same opinion is cxprcsso*! by one of the »Sinriti writci*s them- 
selves, viz., Dcvala, who states that even in the Giindharva 
and other low forms of marriage, the performance of the 
nuptial rites cannot be dispensed with. It may, however, 
be doubted whether* the ancient writers, such as Manu, 
Baudhayana, and Apastamba would have shared this view. 
The low estimation in which the lower castes were held by 
them makes the contrary highly probable, at least as far as 
the lower castes are concerned, for which the . lower forms 
of marriage are principally intended. No doubt, the lower 



76 HINDU FABIILY SYSTEM 

Lkctcek castes used to practise special ceremonies on occasion of a 
^^' wedding in ancient times as well as now-a-days ; only the 
Biuhmanical Legislator did not care whether these ceremo- 
nies were practised or not. 
Marriage It IS quite dear, however, that the most common among 
^IJ^'' the lower forms, viz., the sale of a maiden, was by no means 
confined to the non-Brahmanical castea The very vehe- 
mence of the attacks which are levelled against this prac- 
tice by the Brahmans affords evidence in favour of its 
common occurrence among all castes. The following text 
occura in two recensions of the Yujurveda, andis quoted by 
Yasislitha — "She commits sin who unites herself with strau- 
gel's, tliough she has been purchased by her husband." ^ 
This text seems to indicate a state of society when the 
payment of a bride-price by tbe husband was necessary to 
constitute a valid marriage. An analogous text is found 
in two Grihyasutras and in too Smritis r ** Therefoi*e one 
hundred (cows) besides a chariot should be given to the 
father of the bride.'' The unpublished Qrihyasutra of the 
Eathaka School contains an interesting description of the 
ceremonies to be observed in contracting marriage by pur- 
chase. Strabon relates that, in India, the bridegroom 
gives a (tvyoi (hHv to the parents of the bride. This is 
precisely the Arsha wedding, which the Smriti writers 
have inserted among the laudable marriage rites, perhaps 
because it was a time-honoured practice and was less 
objectionable in their eyes than a money stipulation to the 
same effect. The Smritis are ■ full of other indications of 
the frequency of marriage contracted by purchase. 
The leni ^ nation which tolerates this custom is not likely to 
potii ion uf /regard the sex with special favour. To this it must be 
woiueu. /added that the ascetical tendency of the priestly lawyers 
has prevented them from treating the question of woman's 
rights in an impartial manner.' With the Indian Legis- 
lators it is not only an axiom that women are never fit for 
independence and have to be subject successively to the 
control of father, husband and sons, but their works con- 

* See Dr. Btthler*8 note on Yosishtlia I. 37. It has to be obeenred 
indeed tbat, in the paaaage of Vasisli^ha, thU text ia interpreted differ- 
ently by Dr. BUhler, as containing a prohibition of the parehmae of a 
bride. 

* See Dr. BUhler'a note on Yasishfha I. .S6. 
' What follows has been partly taken from the author's Paper on the 

Legal Position ' of Woinuu in Ancient India (Journ. of the Nat. Ind. 
Assoc., 1877.) 
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tain a host of passages bearing on the necessity of keeping Lbctvbb 
a strict watch over them, and on their alleged perverseness, ^^- 
lightness of morals, fondness of pleasure, etc., which is 
supposed to justify such treatment of the sex. The birth (Ub,mL 
of a son redeems his father from hell ; but the birth of 
a daughter is regarded with so much disfavour, that a 
woman who has been constantly bringing forth female 
cliiMren only is liable to be repudiated. In the earliest 
times the exposition of daughters immediately after their 
birth appears to have been a very common practice, as it 
is recorded in the Veda.' About the condition of un- 
married females the Smritis do not say much. This' is 
no doubt because they were married at a tender age, 
without asking their consent, to a boy-husband, and were 
delivered to him by their parents on attaining puberty. 
The sin of the parents or guardians who fail to provide 
ill time a bridegroom for a marriageable damsel, is visited 
with the most heavy punishments both in this world and 
hereafter. The parents, by acting thus, forfeit their right 
over her, and after the lapse of a certain period, she may 
proceed to choose a husband for herself,' or, according to 
another view, the next best man may take her in marriage 
without paying a nuptial gratuity to lier father.^ Which of 
these two views of the law is the correct one, it is hardly 
necessary to examine. It has been seen before that the 
Hindu Law, by establishing a whole series of Kany&pradah, 
or givers of a damsel, has taken care to provide that tlie case 
under notice could hardly ever arise. There are also a 
number of rules about eligible and ineligible wives, but 
tlie majority of these rules are in the nature of moral in- 
junctions only. Absolute unfitness of a girl to be taken 
in marriage does not exist, although in certain cases, not- 
ably in cases of relationship within a prohibited degree, a 
marriage contracted by her with a particular person may 
be legally void.* 

The mutual duties of hiislmnd and wife constitute one Th«wiff«. 
of the eighteen topics of litigation ; but from this it must « 

* Mann. IX, 81; Niriiaa, XII. 94. 

* Taitthirija SanhiU, VI. ft, 10, 3 ; Kithaka, XVII, 9. See also Ninikte, 
III, 4. where it is further stated that females may be given away, sold or 
abandoned. 

' Mann, IX. 90-92 ; Tsjn., 1, 64 ; Vithnn, XXIY , 40. This is the custom 
of BTSjamTara. so well known from Indian fiction. 

* Viflhpn. XXIV, 41 ; Mann. IX. 9.1. 

* Dr. 0. D. Oanerjee, Lecture II ; Kohler. Ind. Bhe-and FamiUenreoht, 
20-8S. 
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Leotubk nob be inferred, that quarrels between them came as a rule 
IV. within the cognizance of the Courts. On the contrary, they 
are expressly forbidden to bring any quarrel that may 
have arisen between them either before their relations or 
before the King.^ Man and wife are designed as the two 
halves of a body,' and it is emphatically stated, that 
between them neither bailing, nor the contracting of a debt, 
nor bearing testimony for one another,' nor partitiou of 
property is allowed to take place.^ This intimate char- 
acter of the marriage union makes it very difficult for a 
woman to obtain redress for wrongs received from her hus- 
band. Moreover, the Smritis enjoin strict obedience to her 
lord as the first duty in a wife, and her absolute inferiority 
comes out in every way. Thus a wife is forced to submit to 
castigation by her husband, and even when he has been 
unfaithful to her, she must worship him like a Qod.* The 
wife on her part may be repudiated not only on account 
of adultery, but even on account of such light offences as 
unkind speeches, drunkenness, extravagance, as also on 
account of baiTenness, sickliness or for bringing forth dur- 
ing a long period none but female children. The sepai*a- 
tion, it is true, need not bo complete and lasting,* and even 
the adulteress has a claim to maintenance, though she must 
not be given more than is sufficient to preserve her from 
absolute starvation.^ This claim ceases, when she has bom 
a child to the adulterer.^ Her crime is moreover punish- 
able as a criminal offence by parading her on a donkey, and 
other heavy punishments extending to death. The religious 
penances ordained for the adulteiy of a wife aie of an 
equally aggravated character.* Superaession is a special 
form of divorce, and appears to have been one of the most 
common forms of pol3'gamy under the Hindu Law. In 
spite of the present which according to Yajnavalkya 
(IT. 143, 148) and Vishnu (XVII. 17) the husband was bound 

> Narada, XII. 89. * Vjasa, II, 18, 14, BfihaspaU. 

• Yajii.. II. 62. * Apast. II. 6. 14, 16. • Mano, V, 164. 

• Naroda, XII, 94 ; Mann, IX. 77-78. 

• Nirada, XII, 91; Gaut., XXII, 36; Tajn., I, 70; Mana, ZI, 177; 
Hirita, Bfihaspati 

• Parigara, X,30. " That degraded andsinful woman who has brought 
forth a cliild after adulterous intercourse, her husband being abtont, or 
having been forsaken by her, or being dead, shall be left in another 
country (exiled)." Other offences for which a wife may be abandoned 
entirely or banished are mentioned, e. g., by Manu (IX. 83), and Narada 
(XII. 92). 

• Yaaishfha, XXI, 1-9; Manu, YIII, 371 ; Qaat., XXIII, 14, eto. 
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to make to Ins first wife on her supersession, the position of Lkctubb 
the superseded wife was far from enviable. Narada, ^^- 
in speaking of a false witness, says, that Jie will have to 
spend the night in the same wa}', i e. sleepless as a super- 
seded wife. Another form of pol^^gamy is that in which 
the first married wife retains the highest rank, the other 
wives being hardly more than concubines and disabled 
from inheriting as well as from performing the daily cere- 
monies with their husbands.^ As for the number of wives 
a man may have there is absolutely no limit.' The ques- 
tion as to the existence of polyandry in the Indian law- 
books will be discussed in connection with the Law of 
Adoption. Concubinage was considered as a lawful practice.' 

The iniquity of the Indian lawgivers towards women is The 
nowhere manifested more clearly than in some of their ^•<'*^- 
rules alK)ut widowhood. After the death of her husband, 
says Vishnu (XXV. 14), the wife must either preserve her 
chastity or ascend the pile after him ; — that is to say, she 
has the option of never marrying n^ain and bearing all the 
hardships incidental on the degra<lcd position of a widow, 
or of practising the atrocious custom of Sati, which has 
been the subject of so much horror among western nations. 

Vishnu is the only old Sniriti writer who mentions the RefermcM 
custom of Sat!. But it is also recommended by Para9ara *• ®**'- 
(IV. 30, 31), Daksha (IV. 18), Vyasa (II. 53). and in the lost 
Sniritis of Brihaspati, Angiras, Hailta and others. The 
antiquity of Sati is proved by the instances of Sati, which 
are reported by the Greek writers of antiquity, and by its 
I Kjing referred to in the Veda. It is true that the alleged 
authority for it in the Rigveda has turned out a forgery.* 
But a hymn in the Atharvave«la (XVIII. 3,1) refers, in some- 
what obscure terms, it is true, to a widow who follows her 



* Vithno, XXVI. I ; ('ankhn in the MitTikHli, etc. An to remnrringe 
with low-canto wiven, tee Mann .III. 12-14, etc. 

* Tbns tho 2(!th chapter of the Vifthnn-nnriti contain* A discnmiion 
of tho order of prcce<lenoc among: many wivea of one man. 

" Roe f. g., Niirada, XII. 78, 79 ; Yiijnavalkja. li, 290 

* It has been argned that thero is no reason for qne«tioning the cor- 
reotneasof Raghnnandana's reading of that text from the Rig Toda. accord- 
ing to which the practice of 8ati is inculcated in it. See Trailokjanath 
Mittra's Tagore Lectures, pp. 90 — lOTi. Ilowerer, the statements of such 
a modern author as Raghunandana have no weight in settling a qneaUon 
of reading in the text of the Rigreda, which has been handed down 
nnaltered from generation to generation for manj centnriea, and the 
anthentic rcrsion of which is now nniTcrsally accessible in several 
printed editions. 
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LRcruRx dead husband into his heavenly abode, observing the ancient 
^^' custom (Dharmampuranam anupalayanti).^ 

. The degraded position thus assigned to women in the 
tionofwo- Smritis presents a strange contrast with the charming and 
men in delicately delineated poiiraits of the heroines of the classical 
fiction. poets of India. But a close examination of the law-books 
shows that the Smritis themselves contain many traces of 
The truth a different tendency in regard to the position of women. 
About Mu'. jjj which, as it were, the voice of the living law manifests 
itself. Take, for instance, the case of Sati. It has been 
said that the oldest law-books do not refer to this shocking 
practice at all. Some of those writers who do refer to it, 
notably Vishnu and Brihaspati, advocate at the same 
time the widow's right to succeed to the property of her 
husband on failure of sons. Now this shows clearly that 
the self-immolation of widows, to say the least, was not 
meimt as a universally binding precept by these writers. 
Even in regard to remarriage of widows, which is so 
strongly opposed to modern usage, there are in the Smritis 
numerous traces of a more liberal view of the law.' The 
ancient custom of Niyoga or appointment of a widow to 
raise offspring to her deceased husoand affords evidence in 
the same direction. The truth about Sati appears to be thi& 
The immolation of widows is an archaic institution, once 
spread over the whole world, and originating in the notion 
that a man, iu order to feel happy in a future state,must have 
with him what he had cherished most in this life. In India, 
as everywhere, this custom was practised chiefly in the fami- 
lies of Kings and warlike Ciiiefs. The numerous memorials 
of Sati that have been found in India, especially in 
tlie Northern Provinces, relate mostly to the widows of 
Eshatriyas, seldom to the widows of yai9yas.' Before 
its abolition by the British Liegislatiou, Sati was specially 
common among the Rajputs. The later Smriti writers, 

* See Zimmer, Altiod. r<ebeD, 331. 

* See partiouUrly Narada, XII, 97 ; Para^ara, IV, 28 ; Mana, IZ, 116, 
and the other texts regarding the son of a Punarbhu. These texts show 
that marriage with another than a virgiuwasnot considered as illegal, 
but that the offspring of such unions was not considered as equal to 
legitimate children. 

' Bahler, MS. ; Burnell, South Indian Palaoogr. 2. ed., 120. The Digest 
writers are not agreed about the praineworthiness of Sati. Thus it la 
highly extolled in the Mitakshara (Acharadhyaya) and in Oridhar« 
iicharya's Smfityarthasara, but the Smiitichandrika (Vyavaharakan^a) 
declares the performance of Sati to be less meritorious tban a chast« 
life. 
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while introducing Sati infco the Brahmanical system, Lbotum 
mitigated the harshness of this practice considerably by ^^* 
declaring its performance as optional and prohibiting it 
altogether in certain cases, such as that of a pregnant 
woman or the mother of an infant child. The position 
of the wife was considerably improved in the time of the 
later Smfiti-writers by establishing the rule that no 
offence short of adultery was to be considered as a legid 
reason for abandoning a wife.^ Even according to the 
eai'lier Smfitis the right of divorce is not exclusively 
marital by any means.' 

Nothing, however, is better capable of illustrating the Propri«ta- 
comparatively friendly disposition of Indian Customary ^ '*«'"•• 
Law towanis the sex than the important proprietary 
rights which the Indian Jurists were successively forced 
to grant to women. The history o^ Stridhana and of 
women's right to inherit and to a share on partition 
will have to be treated in detail hereafter. Though there 
IS no genuine Vedic authority* for the general exclusion 
of women from inheritance, there is every reason to 
believe that their right of succession and to a share on 
partition has K^'c^^i^lly developed from their claim to 
maintenance. Now-a-days even the right to be maintained 
out of the common estate is the only claim which 
the female members of an undivided family under Mitak- 
shar& Law have on the family property, and the main- 
tenance of the females and disqualified males constitutes 
one of the main charges on the family estate. 

The law regarding the male members of an Indian ThtJoiai 
family naturally divides itself into two parts, according '•■""y* 
as the father or other common ancestor of its members 
is alive or not. In a half-patriarchal state of society, 
such as existed in the joint families (»f ancient India, 
the power of the father — head of a family — must naturally 
be very great. Accordingly we learn from the Smfitis 
that a father might castigate, sell, cast off, give away 



* 8ee tho General Note to Jonea^e Mann. 

* VMish^ha XYII. 76— SO ; Mann IX. 74—76 ; Nirada XII. M— 100. 

' Mann has also been quoted on the anthority of Mitraml^ra and 
Haradatta. as aanerting the incapacity of women to inherit. See 
Mandlik. 367. Bat this is dne to a false reading of N. IX IS 
(Ad&jadsh or njsduja^ha for Amantra^ba). The reading of the 
temtnt rereptMM is supported by the best MSS. and bj the Gommenta- 
HfNiof Meahitithi, OoTindarsja, Nsra>ina, Nat^^anaoharyaandRagha 
iiiptja. 

6 
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Leotobi and disinherit any of his sons at will, and that all acquis!- 

^^* tions made by a son had to be given up to the father. 

The hei*editary property may be disposed of at will by the 

P<>*»^<2? o' head of the family (Qphi), and the sons cannot act for 
^^' themselves either as regards worldly transactions or reli- 
' ffious rites, and in particular, they have no indei>endence 

in reference to the receipt and giving of property. Death 
even does not put an end to the obligations of a son 
towards his fatlier. He has to perform the customary 
^i-addhas for him, and all legitimate debts contracted by 
tiie father are binding on his sons and grandsons. The 
position of a son under the Indian Law was, therefore, pre- 
cisely the same as that of an unemancipated sou under 
the earliest Roman Law. The Roman Jurists compare sons 
to slaves ; nor is their state of dependence terminable 
except by the death or degra<lation of the father or by 
f the solemn emancipation of the son. The Sinritis declare 
that three persons — a wife, a son, and a slave — ai'e incap- 
able of holding any property, and that during the lifetime 
of his pareuts a son remains dependent and equal to a slave, 
though he be grown old.^ 

Poaition of The use of the term 'parents' in this text of Narada 

Uie other. {Q^pj;^ i\^^^ after the death of the father his power 

was to some extent delegated to the mother, and it 
is accordingly added by N&rada, that on failure of the 
father, the supreme dignity in the family belongs to 
the mother, ^nkha observes that the sons do not possess 
independence while their father is living, and that this 
state of dependence continues as long as their mother 
is alive. It is true that the Commentator Aparai'ka, 
when quoting this text, adds that it relates to a mother, 
who is really capable of managing the family property. 
The mother certainly has a claim to be maintained by her 
sons in every case, even when she has been expelled from 
caste.' The metrical Smritis extend her proprietary rights 
much further than this, as will be seen from the Law of 
Partition and Inheritance. It would seem that during 
the life of the lather also the mother was entitled to the 
receipt of at least the same share of respect from her sons 
as the Roman mater/amilids. The mother is said to have 

* Manu VIII. 209 ; Vaa. XV. 2 ; Maau VIII. 416; Nir. Y. 89 ; N&r. 
I. 3. 36 ; Cftukha and Harita. 

* Maou VIII. 416 ; Nar. V. 39 ; Nar. I. 3, 32, 38, 39. 
■ Apaat. I. 10, 28, 9-10 ; Buudh. II. 2, 3, 42. 
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power like the father to give, sell, and abandon a son ;^ Lrcturb 
it 18 added, it is true, that she must not give or receive a ^^' 
son without her Inisbands permission. She is referred, 
together with the father and spiritual teacher, among the 
class of Atigurus, or specially venerable persons ;' and in Spedal 
other texts the mother is stated to surpass a thousand JjS^TchW 
fathers' These maxims have to be interpreted subject to toh«r. 
the general rules about the inferiority of the sex. I am, 
however, informed on good authority that in modem India 
also the position of a mother is more dignified than that 
of other females. Analogous observations have been 
made among other archaic nations. 

Though the fathers power is absolute in theory, itsGrsffanl 
exercise has been* early hemmed in by restrictions. It^J^^^**®" 
would have been unnatui-al to abandon a son otherwise faiher*t 
than in cases of extreme necessity. Vishi^u and Manu po^*'* 
go further than this, and declare it as punishable in any 
case if father and son were to forsake one another. 
Apastamba deliberately forbids the sale and purchase of 
children.* As after the death of the father the brothers 
were mutually liable for the performance of the Sapskaras 
(Nar. XIII. n.')), so in the fathers lifetime this duty had to be 
regularly |>erfonncd by himself. Altogether, the restric- 
tions (m the father s power occur chiefly in the more recent 
Rmritis, just as the patria poiestaa under Roman Law 
was successively lessened. The attainment of majority on 
the completion of the sixt^eenth ycar^ at first had no influ- 
ence on the son's position towards his parents. Gradu- 
ally, however, the grown-up sons acquired an influence 
on the administration of the family estate ; and thus 
we find it proclaimed b)' Vishnu, Yajnavalkya and other 



* Viw. XV. 2-4. » yinhnti XXXI. I, 2. 
' Colebrooke. V\g, V. 8, ccccxxit ; Maon II. Mft. 

* Vi»ihnn V. 113; Manu VIII. .389; Apimt. 11. 0. 13. 1M2. 

* N&r. I. S. 3t. Bfihanpati. in a t«»xt qiiotcH hy Apariirka ami othem, 
Rtatfis thai malfHi attain majoritjr in the sixteenth yc^r. (/hr tk^ Satu^ 

hrif, nee Append\r.) This is ambiguoos. Dut the phraM ^f ^T^UTI^ 

in the text of Narada (1.3. 32). on which the legal doctrine abont 
majoritj is nsnallj rested, has to be referre<i mo«t probably to the com- 
pletion of the sixteenth year. Similarly. ^T ^^HTIf (Vishpu XXIV.IO, 

ete.) means up to the fifth degree (of relntionship) inclnpire. Some of 
the Bengal writers. howeTer. take a different view of the matter, aD<l 
make minority terminate at the brgi lining of the sixteenth yesr. The 
Orihsyftutras describe a oercmonT cnllc<l Godsna. which was to be per- 
fornod on coming to man's state, in the sizteentb or eighteenth year. 
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LieoTi/Bi writers of the middle period of Indian Law^ that in pro- 
^^' perty inherited from the grandfather the sons possess an 
equal light with the father. In an anonymous metrical 
text a similar distinction as to the comparative right of 
the father and of the sons is made between the gems, 
pearb, comls and the like on the one hand, and the 
whole immovable estate on the other hand. Another 
text of doubtful origin states that immovables and 
bipeds, though acquired by the father himself, must not 
be given away or sold without convening all the sons, 
because those who are born, and even those who are 
yet unbegotten or in the womb, require means of subsist- 
ence. It is worthy of remark that the tendency to pro- 
tect the propei-ty against dissipation has led to a restric- 
tion of the father's |)ro|>rietary right over immovables, 
even in the cases of his own acquisitions. It would be 
a mistake, however, to interpret these texts literally. The 
sons might inteifere where the father was about to give 
away his entire pntperty to the Brahumnsor to di&%ipate it. 
But the absence of their consent could not invalidate the 
gift or alienation, where it had been accomplished. And 
so we find it stated that even a single coparcener may 
give, mortgage or sell immovable property, where the 
family are in distress, or for a pious purpose.^ 
Wbm WM In spite of all such inroads on the paternal authority, the 
left of it. position of the patriarch at the head of a joint family must 
have constantly remained one of great dignity, even in the 
middle period of Indian Law. Owing to the custom of 
early marriages, he might find himself a grandfather 
shortly after thirty, and a great-grandfather before fifly. 
All his CTandsons and great-grandsons would stand in the 
same relation towards him as his sons ; and their wives 
would be considered as equal to his daughters. Thus a 
daughter-in-law is expected to prostrate heraelf on the 
[round before her parents-in-law, who in return of this 
tumble salutation may make her a present of Stridhana 
(Padavandanika, or Reverence Stiidhana). Nor were the 
junior family members likely to emancipate themselves 
from this patriarchal despotism by founding separate 
households. Even now-a-days it is the rule that mariied 
sons will rather beai* with the inconvenience attaching 

* ViihimXVII. 2; Yijnavalkja II. 121 ; BrihMpaU, YyUa, Kitjayan*. 
' Brihaspati in fome works, an auonymous writer in others. 
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to constant abode at tiieir fatlier's house than incur the LsoTumi 
expense an<l respotisibility of a separate establishment. ^^* 

But how after the death of the father ? The motives j^j.^ ^^ 
for common residence of the family members would con- pifmo. 
tinue to operate as befoi«, but who was to succeed to the genltor*. 
dignity of patriarcli ? It appears that in early times the 
Law of Primogeniture used to prevail in that case. Several 
of the older Smritis^ c<»ntain the rule that on the demise 
of the father, or of both parents, the right to the estate 
shall descend to the eldest son, protecting the rest like a 
father. According to Hailta, the Law of Primogeniture 
obtains even in the lifetime of the father, if he is de- 
cayed^' al)sent on a journey or diseased. The extent of 
the eldest son's right is not clearly defined, but his 
authority was hardly inferior t«) that of the father. Ac- 
cording to an opinitm cited by Apastamlia the eldest son 
is the heir. H&rita and ^ankhalikhita say tliat he 
shall manage the estate, and Manu forbids him to 
embezzle common propert}'.' The traces in the Indian 
law-books of the special regard paid to seniors are indqed 
very numerous. Thus it is considered a heavy offence, . 
if a younger brother were to marry before his older 
brother, or a younger sister before her elder sister ; a 
curious atonement for this offence is prescribed in the 
Dhannasutra of Vasishtha (XX. 7 — 10). Both the elder and 
younger brother shall do {>enance ; and the younger brother 
shall afterwards offer his wife to the elder brother, who, 
however, must at once return her to be once more wedded 
t^ the junior brother. An analogous course of atonement 
is prescribed for the husband of a younger sister marri^ 
before her elder sist«r. It is also considered as sinful i^ a 
younger brother to kindle the sacred fire before that 
ceremony has been performed by an elder brother. The 
various modes of unequal distribution of the estate, 
acc<»rding to the relative age of the brothers, will be dis- 
cussed in connection with the subject of inheritance. All 
elder relatives are entitle<l to respect and reverence from 
their junior relatives. A maternal grandfather, maternal and 
paternal uncles and other near relatives, together with 



I Onnt XXVIII. 1. 8 ; Apnat. II. 5. ft. 14. 6 ; Maoa IX. 10. eto. 

* Prodigal acoording to the reading of the VtTadatap(|aTa, etc. (Kam»- 
dane for Kimamdine.) 

• Nana IX. 214. 
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LsoTUBS their wives, are declared equally venemble as a spiritual 

^^' teacher, who in his turn is held equal to a father.^ 
Poaition Tliough this deep sense of the deference due to 
of Che seniority pervades the Indian Law, the Right of Priinogeni- 
nummgw. ^m-^ jg opposed by such an early author as Apastamba 
(II. 6, 14). Cankhalikhita says that when the father is 
disabled, the Tnanagement of the estate shall be under- 
taken by the eldest sou or, with his consent, by a younger 
son. Narada (XIII. 5) declares that either the eldest 
brother sliali become the head of the family, or even the 
youngest brother, if he is capable, because the property 
of a family depends on ability. This is good sense and 
corresponds to modem practice. It may be that some 
of the texts which I have quoted as relating to the power 
• of an eldest son in general over the family estate have 
really to be referred to the eldest son in his capacity of 
manager. N&rayana, in commenting on Manu's prohibition 
(IX. 214) regarding an embezzlement of common property 
by the eldest brother, states that this applies to any one 
among the coparceners to whom the management of the 
family property has been entrusted. Narada says that the 
manager shall be honoured by his brothei*s by presents of 
food, dress and vehicles. But this was a matter of favour, 
and not of right. The proprietary right of the manager 
stood not a whit higher than that of the other coparceners. 
He had, of course, a large discretionary power over the 
common income and expenditure. But to all copai-cenei-s 
alike applies the general maxim of Yyasa, that a single 
coparcener has no power to sell, or give away coparcenary 
property, without the consent of the rest. This prin- 
ciple is, indeed, subject to the exception stated by Brihaspati, 
that necessity or a pious purpose justifies such alienations. 
As a rule every ordinary acquisition that has been made 
by a single member of the coparcenary, must be delivered 
into the common chest or purse. The charges on the 
estate, such as the maintenance of minors, females and 
disabled males, and the marriage expenses of the daughters 
or sons of any coparcener, are equally binding on all 
coparceners. The closeness of their union appears from 
the rule that between undivided brothers bearing testi- 



> VinhnuXXXII. 1—6; XXVIII. 38; Maou II. 206, 210, 130-131; 
AiMuitAmbM I. 4. 14. 11, etc. 
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mony, bailing, l)eAtowing gift and accepting presents is Liotubb 
not allowed to take place.* ^^; 

It may be remarked, in i^onclusion, that the provisions « T 1 
of the Indian Law regarding the mode of enjoyment of «njojm€nt 
common property are but scanty. This may be lamented «' common 
from an European point of view, but it would have been P'®*^^* 
unnatural in an Indian writer to lose many words about 
such ail universal institution as the joint family, every 
body lieing familiar with it from his daily experience. 
The European student of Indian Law, who does not possess 
the same advantages, may make up for this deficiency by 
means of a careful study of the detailed rules on partition. 
Partition, says Aparftrka, does not create anew right; it 
has but the effect to render visible the right of each of the 
former joint owners to his particular share of the estate.' 

• NiirAfUXIII.no. 

* (For tke Samkrit, tee Aitprndix.) Com. oo Tijn. II. 121. 
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Collective property — Relics of the old village commnnitiea in the Indian Law— 
The joint family and the coparcenary—Di vision of the subject— Partition 
formerly unknown — Immovable property — Naturally indivisible property 
r- Bfihaspsti and Kityayana — The two classes of impartible property — - 
Separate acquisitions in the Dharmasiitraii — Gains of science — Other separ- 
ate acquisitions — Separate acquisitions of a son— Partible property — Right 
to demand a f»artition— Distribution of the property during toe life of the 
father — Division after the father's death — Minority and absence — Case of 
pregnant widow — Mode of division — Arbitrary distribution by the futtier— 
Equal division — The son born after partition— Partition against the fatlier'a 
wish — Shares of collaterals — Females entitled to a share — Ttie motlier — 
Stepmothers and paternal pprandmoibers — The daughter — Charges on the 
estate — Evidence of partition — The kindling of the saere<l fire — Circom- 
stantial evidence — Hidden effects — Progress in the Law of Partition. 

The evolution of individual out of collective pi*operty 
has been a surprisingly slow process all over the world. 
Even ill modern Europe the relicH of corporate property 
are singularly abundant, as has been proved by the Re- 
searches of the Comparative School of Jurists.^ The vast 
Continent of India may be said to exhibit an epitome of fill 
possible forms of ownership, from the corporate property 
of the village community to the absolutely private property 
of the individual. In those parts of India where the 
Smfitis were composed, the common enjoyment by the 
village community of pasture-ground for cattle appears to 
have been still in vogue,^ but the arable land was already 
held in severalty. The owner of a field (Kshetrika, Kshe- 
trin) is often referred to in the Sm^itis, and everything 
which is said about his position and rights, — e. g,, about bis 

* The works of Sir H. Maine are too w«U known to require mention. 
As for recent works on Comparative Jurisprudence, see a review by Pro- 
fessor Kohler in the KriUsohe Vierttiljahrssohrift for 18ttO. 

> Manu VIII. 237 ; Yajn. II. IGC, 1G7. The ancient ceremony of 
Vfiiihotsarga, which is dcHcribed in the Vishnu-Snifiti LXXXVI. and in 
the Paraakara, Cankhayaua and Ka^haka Gphyasutras, has been con- 
jectured to refer originally to a bull who was kept for impregnating the 
village cows ou the village commou. See Professor Stenaler^s note on 
Parask. III. 9. Piivate pasture grounds were, however, in existence and 
are mentioued among the indivisible objects by Maun IX. 219 ; Viahpa 
XVIII. a ; Katyayana and B)-ibaspati. 
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claim to damages for troDposses on his ground,^ and about Lkctuu 
the decision of boundary disputes between two land- ^' 
owners,' shows him possessed of all the substantial attri- 
butes of independent ownership. Many estates were leased 
out, for half the crop, to farmers or riots ( Ardhika or Ardha- 
slrinV' It is true tiiat the Smritis refer to quarrels con- 
cerning the boundaries of two neighbouring villagea^ 
But these quarrels may have related to pasture land, woods 
and the like, oi' else to private fields adjacent to the villsge 
boundaries. Each villager might claim the assistance of 
his co-villagers against an encroaching neighbour from 
another village. Ihe corporate feeling among the members 
of a village community was very strong, and the village 
systetn has been justly pronounced to have been the basis 
of an Indian state. There exists also a trace of a right of 
pre-emption among the members of one village in a text* 
which declares the assent of townsmen, of kinsmen, of 
neighbours and of heirs as requisite for any transfer of 
landed property. In the time of the Commentators, how- 
ever, this text nad become entirely divested of meaning 
and was explained away bv them.* 

In Sanskrit Law, then, the lowest unit is the joint-family The loint- 
or rather the coparcenary. Two persons may live to- fj'""^ "^ 
gether in an undivided family, without being coparceners ceo*^!**'" 
m the strict sense of the term. It will be seen from the 
Law of Inheritance, that the vested right to inherit does not 
extend beyond the great-grandson, the great-great-grandson 
coming in as a very remote heir omy. The same rule 
applies to the Law of Partition. AH meml»ers of a joint- 
family, who are removed more than three degrees fix>m the 
common ancestor, have a claim to a share on partition. Ori- 

f finally, the right to a share would seem to nave extended, 
ike the right to inherit,^ to the grandson only. 

The rules regarding partition may be arranged under DiTUion el 
four heads : (l) the property to be divided ; (2) Uie time of ihetabj^i. 



* Gant VII. 19; Mano VIII. 241 ; Tiijn. II. 161; Viahpo V. 146; 
KiradaXI. 29, etc. 

* Miftna VIM. 262 ; Yijn. II. 1fi4 ; Ninida XI. 12, etc. 

* Mann IV 253 ; Yiju. I. 166 ; Vishnu LVII. 16. 

* Mann VIII. 245—261 ; TaJn.II 1501-53 ; Nirada XI. 1—13 ; ViTida- 
ebint. 120—127, etc. 

» MitAkuh. I. 1.31. etc. 

* In ihe Pnnjnh the right of pre-rmption ia atill in eziatenoe and 
reooffniied bj Statato. See Mayne, § 210. 

' ftee^Mff. Leotare Vlll. 
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Lbctuuu division and the right to demand it; (3) the mode of divi- 
^- sioD and the charges on a divided estate; (4) evidence of 
partition. 
Partition It has been seen in the last Lecture, that even after the 
uuimowii. (leath of the patriarch, head of a family, the division of the 
family property was not considered necessary nor even 
advisable in most families. The Suifitis make it optional 
in the sons to remain united in that event or not. Separ- 
ation, they say, tends to the increase of spiritual merit, 
because each separated coparcener has to perform religious 
acts, such as the worship of the Manes, Qods and Brahmana, 
by himself^ 

In a joint-family, however large, the daily oblations, 
such as the yai9vadeva, as well as the great ^rauta 
sacrifices, used to be offered or paid for by the head of the 
family alone. This custom continues to obtain in the 
present day. It appears, however, that partition, though 
favoured by the priesthood, was even far less common in 
ancient times than it now is. An old author, ^Sankha- 
likhita, says the brothers may live together if they like, 
because being united they will prasper. Considering that 
there are even now many nations in the world, on which 
the idea of unrestricted private ownership has never 
dawned, it may be unhesitatingly set down as a fact that 
in the earliest period of Indian Law, partition of property 
Immovable was an entirely unknown proceeding. As regards im- 
proi»eny. movable property, there is direct historical evidence to 
show that it was considered exempt from partition, long 
lifter the partition of other kinds of property had come to 
be an established practice. An ancmymous text contaiuH 
an absolute prohibition of the sale of immovable property, 
imd in several of those enumerations of naturally indivisible 
property, which are to be found in the Smfitis, laud, 
houses and fields are expressly included. It is a well- 
known fact in legal histoiy that the ancient custom of 
entailing the family estate, wherever it has been pre- 
served, applies chiefly to immovable property. In the 
times of the later Smfiti- writers even, when the divi- 
sibility of land had long since met with general i*eoogni- 
tion, the property in land was hemmed in by restrictions. 
Thus it is observed by Brihaspati that a single separate 
kinsman, like a single united one, can never mortgage or 



* MuDU IX. 1 1 1 ; Gaut. XXVIII. 4 ; Briboapati, YjraMi, GikolA, PntJipaU. 
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sell or alienate his landed property (without the consent of Lscturb 
the rest.)^ _^ 

Other sorts of naturally indivisible property besides im- NatoraiiT 
movables, are the following : wat^r, waterpots, channels, inHirwibU 
prepared food, clothes, ornaments, beds and seats, female ^^^^^^^' 
slaves or kept mistresses of one family member, roads, 
vehicles or riaing animals, books, the gains of sacrificing, 
and property destined for pious uses or sacrifices.' The 
variety of reading and of interpretation in the texts on 
indivisible property is extremely great.* I have followed 
those readings and interpretations, in drawing up the 
above list, which seem the most plausible ones and 
are best supported by authority. The uncertainty 
prevailing on this head is partly due to the ambiguity 
of some of the terms used in the old texts. But it is 
also probable that several of the articles in question had 
gradually ceased to be indivisible, whereas some fresh 
articles had to he added to the list, and that the tenour 
or the current interpretation of the texts was altered by 
those who winhed to make them agree with the cnstom 
of their own time. Thus the text of Cankhalikliita, which 
declares the indivisibility of a house (Vastu), was altered by 
one Commentator by introducing a new reading (Oiasti) 
of this text, in which every reference to houses has 
tlisappeared.* Other Commentators got rid of this rule 
by explaining that it refers to a house used for religious 
iirposes, or to a house constructed on the common estate 
)y one of the co-heirs, during the father's lifetime, or to 
the forbiflden delivery of immovable property to a son 
by a Kshatriya wife, or to a division of the value of a house, 
instead of a division of it in specie.' These evasive 



c 



* The Sanskrit text in the Bfitnkfih. 174. Virnm. 10.H. Dijbh. 6S. Rafrba- 
nai^d. 27, has Sapindih ' kiunmcu/ bat the Majukha rends Dsjidih 
' coparceners/ The BlitAkshara (omitted in (>>lcbrooke) refers this text 
to Mann, and the Bengal writcnt refer it to VjsRa. There is also a differ- 
ence of readinif as to the clnuM) An Sntrfttrn, ' nerer, * for which some 
I>i|^ei>t« rend iVVi Snrra*yi9, * not the whole,* (Innded property.) Colebrooke 
hss translated the latter rending. 

» Oant XXVIII. 46, 47 ; Manu IX. 219 ; Vishnu XVIII. 44 ; Cankha- 
likhita, Vjiisa or Upanas. Laugnkshi, Prsjiipati. 

* Sereral cnrioos readings and interpretations are to be met with in 
the unpublished Commentaries of the Mann-Smriti. Thus the Nandini 
rt-iidn Pat ram, 'a vessel,' tor Pattrftn^' % Tehicle, * and explains the 
former term as denoting a water pot. 

* Kamalskara in the ViTsdatindara, 

* Mftj. IV. 7, 21 ; Dajabh. VI. J, :«0; Knmnliiknra. Iio. 
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LBcrruftB iiiterpretatioas make it quite plain that in the time when 
^' the Commentators wrote the pi'ohibiti<in to divide a house 
had become a dead-letter. But the division of immovable 
property had grown into an established practice long 
before the epoch of the Commentators. It is only in the 
texts of ^ankhatikhita, U9anas, and Prajapati on indivisible 
objects that immovable pr(»pei*ty makes its appearance. All 
the standard authoi-s of the middle epoch of Indian Law, 
such as Yajnavalkya, Vishnu, Katyayana, Brihaspati and 
others, frequently refer to immovable property in the law 
of division, without eyer questioning its divisible nature. 
On the other hand, documents and Dooks may serve as an 
instance of those specie(3 of property that were sub.sequently 
introduced into the rules about property exempt from parti- 
tion. Manu, Vishnu, and U9anas mention 'jxi^^^^a' as an 
indivisible object. This term, according to the best Commen- 
taries, denotes a vehicle or riding animal, and it is easy to 
explain, why vehicles were held exempt from partition. 
Simply because they were exclusively appropriated to the use 
of one family member, just like ornaments and other such 
articles of property. In a subsequent period, however, 
when the use of bonds and other writings had become 
very common, the term pattra was taken in its other 
sense of ' written document/ This is the meaning given 
to the term pattra by Eatyayana and Brihaspati in their 
texts on indivisible property, and their opinion was adopted 
by some of the Commentators.^ Siniilarly, the modem 
word pustaka, * book,' which is probably of foreign origin, 
was introduced into the text of Vishnu on indivisible 
property, which is otherwise identical with the analogous 
text of Manu. 
BrihMnati The texts of Brihaspati and Katyayana on impartible 
and Kiiyi' propei*ty represent a far later phase of the law on this 
^****' subject than any of the texts noticed before. The 
earlier texts, especially the text of Manu or Vishnu, 
were evidently known to them. Brihaspati in particular, 
in his ample disquisition' on the subject of indivisible 
property, uses precisely the same terms as Manu, but 

_ ■ - — — - ■■ — 

* Tbua Aparmrka, in oommontiDg- on tbe text of Mann (IX. 219), obaerTes 
that the term (pattra) in by some explained as * yehiole, * bat that tbe 
text of Kityiyana sbows it must denote a dooament. 

* Tbis text bas not been accurately rendered by Oolebrooke (Dig. Y. 
6, occlxvi), wbo bas been followed by others. Tbe correct trans- 
lation bas been given for tbe first time in Dr. Barnell** MadhAvijr% p. 62. 
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in substance his opinion is exactly the reverse of that Lcctumb 
stated by the ohf lawgiver. Ho says plainly that ^' 
those who have declared the indivisibility of clothes and 
other such articles, i.e., of all the articles stated by Manu, 
have not decided properly. On the contrary, these articles, 
if indivisible in specie, shall either be sold and the 
produce divided, as valuable apparel and ornaments; or 
enjoyed by turns by the coparconci*s, as the labour of a 
single male or female slave, or the water of a well or pool ; 
or recovered and then divided, as a written debt ; or used 
jointly by all, as a pasture ground; or exchanged between 
the coparceners for other articles of equal value, as prepared 
food for an equal quantity of unprepared fcMul. Property 
divisible in specie, such as embankments and fields, shall 
be divided in due shares. In short, all the objects deemed 
in<livisible by their nature shall be divided with Yukti, i.e., 
according to equity. Another text of Brihaspati contains 
the injunction that such clothes, ornamentn, vehicles and the 
like as had been speciall}' appropriated to the use of the 
father, should be delivered to him who partakes of his 
oltsequial feast (^rtddha). As for the three texts of Katya- 
yana on the suhject under notice, they will be found, by 
ailoptinc; a perfectly literal interpretation of them, to agree 
with the views of Brihaspati, who is expressly cited by 
Ratyayana as an authority for his own statements. He 
first names a number of articles, which shall be enjoyed 
according to equity* by the former coparceners. Of this 
doAcription arc, property described in a deed, property assi^n- 
e<l for pious purposes, wat^sr, slaves, a hereditary right or 
income (Niban^lha. Vattan), worn clothes and ornaments 
and the like. Then he goes on Uy mention several other 
species of property, which, according to Brihaspati, shall 
also l>e used (as before)' and not divided, viz., a pasture 
ground for cows, a road, apparel worn on the body and 
implements of art. 



* TlttiM ATconliDfi^ to Apnrfirka. For different trnnBlntionn of the tnrra 
yftfhahaifini in the text of Kntjiiynna. tee Golobrooke, i'tid. V. 6, ooclzT, 
IfAncUik. 72. 

* V^TWII which ip>rm the Bengnl writem explain as denotinfr ** what 

i« fit for each person r nne, a« books for a learned man." Thej take tl|i* 

an independent kind of indivisible property. Kamalakara reads T^T^^ 

*' Whftt affords pleasure, snch as a book ; if it is of little ralne, it shall 
not be taken bj unlettered persons ; if it is Talaable, it shall be told and 
Uie produce divided. 
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Leotubb By the side of property indivi;iible from its nature, the 
^' l^inritis enumerate and describe another set of articles 
The two exempt from partition, which possess a totally diffei*ent 
cUtsMof character, though the two classes of indivisible objects are 
i>rop«rty.^ Occasionally confounded. The naturally indivisible objects 
are a relic of the time when partition was unknown, and 
declined pari passu with the growth of private property, 
till in the middle period of Indian Law they had all become 
partible, except that some of these articles continued to be 
enjoyed jointly or alternately by the sharers. The other 
impartible objects on the contrary, viz., separate or self- 
acquisitions (Svayamarjita), gained successively in import- 
ance, and were amongst the most powerful agencies for 
converting collective into private property. 
Separate lu the Dharmasutras the law regarding separate acqui- 

U(?"**iiith ^'^^^"^ ^^ ^^^^ ^'' its first germs. Baudliayana and Apas- 
Diiarma- tamba nowhere refer to such acquisitions, which seems to 
•tttrM. indicate that in the opinion of these two writera all 
acquisitions of a single coparcener had to be thrown into 
the common stock. Vasishtha (XVII. 51) says that a 
brother, who has gained something by his own effort, shall 
take a double share only (eva) of hi8 acquisition. According 
to Canklia, land formerly lost and recovered by one copar- 
cener, shall be divided by all the co-heirs, but he shall take 
a fourth part in advance. 
Gains of j^^^ other special sort of separate acquisitions was noticed 
more early or discussed more fully than the gains of 
learning, i.e., of sacred knowledge. Just as in the law 
regarding concerns among partners, the distribution of the 
sacrificial fees among a company of otiiciating priests occu- 
pies the most prominent place.^ 

In order to understand the rules of the Smritis on this 
head it must be remembered that the young Hindus 
of old, much as the college students of the present day, 
used to go abroad in order to enjoy the instruction of a 
renowned teacher. About the mode in which scientific 
requirenients and skill in sacred lore was turned to 
account for the acquisition of wealth, we possess some in- 
teresting statements of Katyayana. Thus he mentions as 
the gains of science, fees received from a pupil or for 
the performance of a sacrifice (which latter acquisi- 
tions are independently mentioned as sacrificial gain by 



acienca. 



I Mauu VIII. 206— 211. 
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others^), a reward or prize obtained for recitation of the Veda, LcornRK 
or for superiority in a disputation, or for determining a ^• 
knotty point of -law, etc. It is important to notice that 
Katyayana includes the acquisitions of an artist or artizan 
( Silpin) in the gains of science. Acquisitions of this kind no 
doubt had not been originally contemplated by the priestly 
lawyers. The fact of their recognition illustrates the 
^rowing tendency of popular opinion to secure for each 
family member the results of his own aptitude for work of a 
particular kind and^to favour the growtn of private property. 

The same tendency is manifested more clearly still in the other 
addition of several other kinds of separate acquisitions to J^^iJf? 
the gains of science. The metrical Smfitis refer to the Uons. 
following kinds of separate acquisitions : the gains of 
science and of valour, gifts received from the father or 
mother or paternal grandfather, or from a brother, or a 
friend, wcduine gifts, presents received at the solemn recep- 
tion of a guest (Madhuparkika), sacrificial fees and Strldhana. 
It will be observed that among the divers kinds of gifts here 
specified, gifts received from entire strangers ai-e not in- 
cluded, and that therefore such gifts are partible. Simi- 
larly, in the Law of Strldhana, gifts reccivecf from a stranger 
are not included in the denomination of Strldhana. Ac- 
quisitions by valour are defined by K&tyayana as consist- 
ing of booty made in a dangerous combat, or of the reward 
obtained from a lord or military chief for a gallant action 
pcrfonned in war. As regards property lost and recovered, 
of which, according to yankha, the recoverer shall only 
take one-fourth as liis preferential share, the later Smfitis 
ordain that the recoverer shall take it entire ; for, say Manu 
(IX. 209), and Vishnu (XVIII. 43), it was gained by his in- 
dividual exertion. And all the later writers hold that 
whatever has been acquired by the individual effort of a 
single member, without prejudice to the family estate, 
shall not be given up by him to his co-heirs.' The early 



* A guenthiid to be honoiire<1 by ofTeriiig bim tbe Mirlhnparka (bonrj 
miztare), and otbcr gifts. The rnles refnirding the solenin reception of 
a rneet are to bo foiintl in tbe Piravknra Gribjanutra I. S. and other 
Gfibjanutme. Tboee pernons who bare a claim to such reception are. a 
Rinr. an officiating priest, an nbAoWcd fttudcnt (Aniitaka). a •ptritual 
teacher, a friend, a father-in-law. a nou-in-law and a maternal ancle. See 
Mann HI. 110; Yijn. I. 110; Parask. i h id. eto. lUghaviinan<)a giTeii 
pilrer Te«m»l8 an an inntonce of tbe presents offered to a guent (glo«a on 
Mann IX. 200) 

• Mann IX. 208 ; Viabpn XVlIt. 42 ; Tijn II. 118 ; Vynttm, Kitjijana. 
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Lkotubb rule, Btated by Vasisb^ha, whicb gave tbe acquirer a right 
^' to a double share only of his self-acquisition was explained 
away in various ways. Thus it was stated by Vyasa that 
property acquired by valour or any of the other (modes of 
separate acquisition), was to be divisible, in case the 
family property had anyhow been turned to account in 
its acquisition, be it only by using a common vehicle or 
weapon.^ In such cases, however, the acquirer would be 
entitled to a double share. Katyayana restricts the 
double share of the acquirer to the case of reunited copar- 
ceners, which was practically of rare occurrence. , 
Separatt ]t is a singular circumstance that where the person by 
t^i^'oTa whom a 8eparat.e acquisition has been made is expressly 
referred to in the Smritis, it is generally either the father 
or one of several brothers. From this it might be infer- 
red that the Smriti-writers did not contemplate independ- 
ent acquisitions of a son in the lifetime of his father. 
There exists, however, a text of Katyayana relative to the 
acquisitions of a son, under which the father is entitled 
to a double share or to one-half of such acquisitions. 
This text seems intended to mitigate the harshness of the 
early law regarding the acquisitions of a son, which 
directed their junction with the common family property.' 
Probably the right of the sons to a peculium came to be 
recognized very early. It would have been stranc^e, for 
example, if a donation once made by a father could have 
been resumed by him accoiding to pleasure. 

It was necessary to discuss the doctrine regarding im- 
partible property with some fulness, because it affords the 
only safe basis for determining the nature and extent of 
joint property. All that property is joint which is not 
expressly mentioned as indivisible. Katyayana seems to 
lay down the law with greater generality. Be says that 
all property shall be divided which was either acquired by 
the grandfather, or by the father, or by one of the co-heirs 
himself. But this rule has to be qualified, no doubt, by 
the special laws regarding the indivisibility of se|»arate 
acquisitions of a co-heir, which are so elaborately stated 
by Katyayana himself. On the other hand, it must nut 
be thought that, according to the metrical Smfitis, all ac- 



Partible 
property 



* For Vihanayudbum, " a vehicle or a weapon,** some Digeiita read 
Vihanidikam, '* vehiolee, etc.** 

• Manu YIII. 416. 
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qnisttions of a single member are indivisible. On tlie con- Lkotukb 
trary, they are very explicit in their statements about the ^• 
collective nature of such property as has been acquired 
by the common exertion of all the family meml^ers/ or by 
a sinde coparcener with the aid of joint funds or com- 
mon implements of husbandry or art. It follows from the 
very nature of the joint-family 83'8tem that every ordi- 
nary acquisition becomes joint, no matter how much or 
how little each individual member of the family may 
have contributed to its being made. Supposinc; one co- 
parcener to have exerted himself fur more than the others 
in the cultivation of the family estate. Still the oxen and 
the plough and the field would be joint property, and the 
produce of his IalK)ur must needs be joint as well. As to 
property inherited from an ancestor, its joint nature, of 
course, cannot be called into doubt in any case, and this is 
why the Smfitis are so careful to distinguish between 
ancestral property and fresh acquisitions botli in the Law 
of Alienation and Partition. 

This distinction comes out in a very marked way in the Right to 
second and third parts of my subject, viz., the rules regard- demand a 
ing the time and mode of partition. It is obvious that P**^**'*^- 
partition in order to become a common and established 
practice, presupposes the existence of a right to demand 
it on the part of every one of those who are likely to 
t)e benefited by it. The absence of such a right as this 
in the earliest period of the Hindu Law is among the 
clearest proofs of the general prevalence of the joint-family 
system m that period. No other single family member 
than the father was allowed to institute a partition on his 
own account, and whether he would exercise this right or 
not depended entirely on his discretion. The female family 
members could never demand a partition. The sons might 
divide the property after his death by mutual consent, but 
not at the instance of one single coparcener. Where the 
welfare and prosperity of the joint-family w&s endangered 
by the unwillinnjiioRs of a lazy member to work, he was 
liable to be turned out of the coparcenary, after giving 
him a mere trifle instead of his full share.' Where on the 



* MaonX. 215; Yiin. II. ISO. 

* Mana IX. 207 ; Tijn. II. 116. 



These texts hare three interpretationa : 
1 , they relate to a coparcener who is able to sabeiiit by his own laboor and 
does not desire a share ; 2, ihej relate to one able bat onwilHnf to do work 
(Prmki^) ; 8, thej relate to both claosM of persons (Aparftrka). Though 

7 



98 SABLY LAW OF PARTITION. 

Leotubb contrary a specially able member wished io ensure the fruits 
^' of bis SKill and inaustry to himself by beginning life ou his 
own account, he was not, it appears, free to demand a parti- 
tion, and his interests, unless he chose to sever himself 
entirely from the family without asking for a share, were 
not protected otherwise than by the laws regarding sepa- 
rate acquisitions. 
DUtribo- The distribution of the family property by the father 
DroDert ^* app^^rs to be a very ancient practice in India, as it is 
daring the recorded in the Yeda.^ It was a natural exercise of the 
Hfe of the pairia poteatas, and is found almost wherever the right to 
make a will is wanting, which is so characteristic an 
attribute of the power of a pater/arailiaa under Roman 
Law. Apastamba (II. 6, 14 i) mentions no other kind of 

Sartition than that which is made by the father. From the 
istribution of the estate by the father it is necessary to 
distinguish another kind of partition, which, though taking 
place equally in the lifetime of the father, was not insti- 
tuted by himself, but by the sons. This division by the 
sons is again twofold with or without his consent. Parti- 
tion with the father's consent or concurrence might be 
undertaken by the sons, when the mother was past child- 
bearing and tne carnal desires of the father were extin- 
guished and the daughters were married.' Most Smfiti- 
writers declare the father s assent to be absolutely necessary 
to partition, and ^nkhalikhita goes the length of abso- 
lutely forbidding a partition made in his lifetime by the 
sons even of wealth subsequently acquired (by themselves). 
There is one important passage, variously attributed to 
Cankha, Cankhalikhita and Hanta, which declai'es the 
estate to be partible by the sons, where the father is 
stricken in years, perverted in mind or incurably ill. This 
is the more ordinary reading of this passage, but it must 
be owned that according to another reading it means the 
very reverse, viz., that even in such cases the estate must 
not be divided against the father s will' An analogous 



the great majority of the Indian Commentators hare adopted the first 
interpretation, I have decided in favoar of the second, beoaosa it would 
be absurd to speak of the bestowal of " a trifle, sufficient to preserre 
him from starvation*' on one able to subsist by his own labour, and because 
the root ih is not likely to be used in a different sense — in Manu DL 207 
than in 209, where it means exerting- one*s-self. 

* Taittiriya SaMhita III. 1, 9, 4. * Nsrada XIII. S. 

* The former reading is found in the Mitikshars. Msyukha, Smriti- 
ohandrika, Vivadata9dava,yiramitrodaya, Aparsrka, yaijaysnti, and other 
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text of Narada (XIII. 16) ordains that a father may forfeit Lbciuri 
his power in the distribution of his estate through illness, ^- 
wrath, absorption in worldly desires or transgression of 
the law (t. «., probably of the ordinary rules regarding 
partition). Devala says conversely that the sons have no 

flower over the paternal estate while the father is alive and 
ree from defect. The texts of Yajnavalkya and others 
regarding the equal ownership of father and sons in ances- 
tral property can hardly be meant to confer on the latter 
a claim to demand the division of such property at any 
time. The Dharmasutra of Qautama, while declaring in 
one place (XXVIII. 2) the assent of the father as absolutely 
necessary to a partition by the sons, refers in another place 
(XV. 19) to sons who have enforced a division of the family 
estate against their father's wish. Such sons shall be 
exchided from funeral repasts, which shows that division 
against the fathers wish, though not precisely .illegal, was 
reputed contra bonos mores. This appears to have been 
the true feeling in the Smriti epoch about a partition 
enforced by the sons, and this feeling continued to subsist 
in spite of the important rights that were gradually accord- 
ed to the sons over ancestral pronertv. 

The most common period for instituting a partition DWition 
appears to have been the time shortly after the father's y'*^ \*'* 
demise. Division of the estate was the surest method for dcAth. 
obviating all quarrels which might arise in that event in 
regard to the management of the estates and the shara of 

frofit accruing from it to each member of the coparcenary, 
n some texts the mother's death is added to the demise of 
the father as a necessary antecedent to partition. But the 
importance of these texts, which moreover are contradicted 
by a pas.sa^e of the Sangraha, must not be over-rated. 
Supposing they refer to the management of the estate by 
the mother during the minority of the sons. In that case 
they would tend to confirm the rule of Ilarlta (quoted by 
Afmrarka) that partition must not take place till all the 
brothci-s have attained majority. Baudhayana speaks of Minority 
the custody over the shares of minors, which seems to *"** 
imply that a legal partition might be instituted even 



works. Tho Intber reailinpr, vriih the particle nii, ' not.' oocum in the 
Dayabhag^a 41. Raffbunandana .31. and other workM. cbieflj of the Beng^al 
Rcbool. The preTioimtj qnoUxl t<>xt. provided that it is reallj taken from 
the same work, would rather speak in favor of tho oorrociocn of the tk}n- 
j»al reaiiinjf. 
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Leoturs. during the minority of some of the coparceners. There is 
^' also a text of Eatyayana to tlie effect that partition shall 
come when all the brother have attained majority, but the 
same writer in another text ordains that the wealth of 
minors and absent coparceners shall be deposited free from 
disbursement with relatives and friends. This appears to 
be the modern opinion about this mutter, and similarly 
Brihaspati refei-s to partition in the absence of one coparce-^ 
ner as to a legal proceeding. It may be observed here that 
CMoof the rights of minors were further protected by the i*ule 
"^mT"*"' which vests guardianship in the sovereign.^ Another limit- 
ation of the right of brothers to come to a partition is 
stated by Yasishtha, who says (XVII. 41 ) that it shall be 
delayed until the delivery of thase (widows) who have no 
offspring but are supposed to be pregnant. No other Smfiti 
contains a similar rule, and the pregnant allusions of the 
other Smrit^-writers to the son born after partition, seem to 
imply that they did not consider the existence of a preg- 
nant widow as a bar to partition. 
Aibitrarr The mode of ditristou has to be treated next. In a 
Jj^^i*;"^^" division instituted by the father himself, the early Indian 
faUier. Law did not place any restriction on the discretionary power 
of the father in the distribution of his state. According to 
an old writer (Harita), he was at liberty to retain the 
greater part of his wealth for himself, and might even 
take back under pressure of distress what he had given to 
hb sons. Such a modern author as Brihaspati ordains that 
the sons shall be content with such allotments as their 
father has given to them, whether great or small, because 
the father has power over the entire property, and the 
prohibition levelled by the same author against arbi- 
trary preference shown to one son over another b in 
the nature of an advice or moral injunction rather than 
of a law. The same proposition is contained in the 
analogous texts of Narada (XIII. 15) and Yajnavalkya 

* YMuh^ha XVI. 7 ; Qaut. X. 48 ; Mauu VIIL 27 ; Vishnu III. 66. The 
ludiau Commentators are not ajfreed abont the interpretation of this rule : 
Thus Qovindarija and Kalluka (on Mauu 1. o.) deolaru the protection of 
heirs ag^nst covetous relatiTee as its true object ; but Medhatithi obeervoa 
that the relatives of a miuor may institute a Uiw-suit against the King, 
in case he fails to preserve carefully the property of minors, which is m 
his keeping. In practice, both oases may have been of common oocnr- 
rence. . It seems Tery natural in particular that an encroaching prince 
ahonld have abused frequently of the minority of the heir-apparent of a 
feudal baronetcy or other large estate in oi-der to get poeseaaion of it 
himself. 
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(II. IIG).* Tlioiigh uiiilcr no legal restraint, he might Lbotou 
find himself checked to some extent by custom in dispos- ^- 
ing of his property, especially in early times by the Law 
of Primogeniture. Even Apastamba, though opposed 
otherwise to the Law of Primogeniture, says that the 
father in dividing his property shall gladden the eldest 
son with some choice portion of his wealth (II. 6, 13, 13). 
All Smritis mention one or several modes of distribution 
according to seniority. They also ordain a decrease in 
the shares for those sons, who are bom of a mother — 
belonging to a lower caste than the other sons. The 
Law of Primogeniture and mixed marriages between 
different castes have gradually passed away. A new dis- 
tinction was introduced in regard to the property to be di- 
vided. The importance in the Law of Partition of the distinc- 
tion between ancestral and self-acquii*ed property sppears 
clearly from the Vishnu-Smritis (XVII. 1, 2). This 
work contrasts self-acquired property, which a father may 
distribute according to pleasure among his sons, with 
ancestral property, over which his right is not greater 
than that (»f the sons. This means apparently that where 
such property is divided, the mode of division has to be 
detenninod by the father and sons in concert. Ad equal l^«*l ^M- 
distribution of the whole estate among the sons is men- '*^' 
tioned as one altemative in all Smritis, including the 
earliest works, nnd there has always been a strong leaning 
towards this mode of division. It is energetically ad- 
vocated by Apastamba, and there is an important text 
of Katyayana to the effect, that a legal partition is effected 
by the parents and sons taking the whole estate in equal 
shares. Little is to be found elsewhere about the apount 
of property to be retained by the father in this or indeed 
in any case. Narada (XIII. 12) and Brihaspati say thai 
a father when distributing his property may retain two 
shares for himself Harita in one place restricts the ap- 
plicability of this rule to the case of a father having an 
only son. The other text of Hatita, which authorizes 
the father to retain the greater part of his wealth for himself, 



' {F(t»r the Stinjikiit , M^e ApitrntJir.^ "If thej bave reoeived lets or 
%re^Utx nllotmentu from their fnther, tt Is tho Uw, beoaase it ban been to 
arranged by tbe fatbor. lliej cannot demur to it at a aabaeqnent time.** 
i'ulapaiii. Aparnrka baw tbe mmo interpretation, bnt be mj^ ezpreedy, 
that tbtn rrlnti^fi to Kolf-ncqtiirerl property onlj. Tlie Mitakf^barii takea 
tbe epitbet Dbarmya as denoting that a partition, if Just, U Talid. 
however Tijn. II. 1 II. 
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lias been quoted before. Apastamba speaks of the chariot 
and the furniture in the house as being the father's share ; 
but the reading of this Sutra is not free from doubt. In 
order tu explain the absolute silence of the other Smritia 
it might be argued that the father's absolute power in 
the distribution of his property implies dfoi^iori an equal- 
ly absolute right to withhold any pa|:t of it from partition. 
But this explanation cannot apply to those works which 
draw the distinction between ancestral and self-acquired 
property. The true solution of the difficulty has to be 
sought in the fact that under the Law of the Smritis every 
member of the higher caste was to retire into a foi*est or 
to become an ascetic in his old age after having relin* 
quished his property. In the Law of Inheritance, the 
entrance of the father into a religious order is therefore 
placed on a par with his demise. In reality, those who, 
conformably to this rule, retired from worldly concerns in 
their old age were but few in number. Harita makes 
it optional in the father to retire from the world or to 
remain at home and give part of his property to his sons. 
Several Smritis contain the rule that a son bom after 
partition shall receive the property of his father only, 
which shows clearly that the father in making the pai-ti- 
tion was to retain property for himself.^ It may be ob- 
served in this place that the law regarding the son bom 
after partition is differently stated in other works. They 
prescribe' that he shall receive a share, i. e,, that the parti- 
tion shall be opened up again on his account. 

What the claim of the father amounted to in those cases 
where a partition had been instituted against his will, 
on accQunt of his dotage, illness, etc., it is not easy to say. 
Perhaps he had merely a claim to maintenance in such 
cases, and certainly he could not claim more than a son's 
share. 

In a division after the father's death the claimant of 
arbitrary power on the part of one particular family 
member is absent ; and the mode of ])artition is entirely 
determined by custom. Unequal division, therefore, could 
only obtain in early times under the Law of Primogeniture, 



> Mann X. 216 ; Narada XIII. 44; Qaut. XXVIII. 29; BphaspatL 
Narajana, in commenting on M. IX. 216,ob6erT6s (/or the Santhritttee 
Appendix) : '* This rule shows that the father also is to take a share at 
a (Uyision of the estate." 

« ViiAnu XVII. 3 ; Yijn. II. 122. 
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and in the case of sons springing frora mothers of different Lwrrvku 
castes. Two institutions will have to be discussed in ^- 
connection with inlieritance, and it will be seen that in 
course of time none but equal divisions come to be consi- 
dered as legal. Among the common descendants of one 
ancestor the division is per sth^pes. How far the Law of 
Representative extends, will be seen further on. 

The female menibera of a joint-family, though they can Femaicn 
never demand a partition for themselves, and have,general- J*j2«^ ** 
ly speaking, a right to maintenance alone, may claim a tim 
share of the property in certain cases. This right, however, ««>*k«r. 
did not belong to them originally, and it is not recognized 
in any of the old Dharmasutras. Apastamba (II. 6, 14. 9) 
mentions with disapproval the rule that the wife 
at a partition should keep her ornaments and gifts 
received from relations. Vishnu, however (XVIII. 34, 
35), speaks of the shares of a mother and maiden 
daughter. Yajnavalkya says that in a division after the 
fathers death, the mother shall receive a son's share, and 
ho lays down the snnic rule in the case of a division in the 
father's lifetime, provided that it is an equal division, and 
that the wives have not received Strtdhana, i. «., property 
sufficient for their maintenance from the husband or father- 
in-law ; if they have, they can only claim half a share of 
the property. Another Smriti states generally, that a 
wealthless mother should receive an equal share. An ana- 
logous rule is equally given bv Narada in reference to 
partition after the father s death (XIII. 12), and it may be 
that the double share which he assigns to the father in 
a division during his lifetime has a sufficient provision 
for the mother for its true object. According to a modem 
writer (Vyasa), the st^^pmothers and the paternal grand- 
mothers shall also receive a share each. These rules are in g^^^^ 
accordance with the special consideration showed to mothers moUieri 
and grandmothers in the Indian I^aw. The rules regarding *"*• '**!!!J" 
the shares of unmarried daughters relate exclusively to the moihtra. * 
case of partition after the father's death. Thus it is ordained jiie 
by Manu(IX.118),Bnhaspati and Katyaj'anathat the sisters <***>cf>t«'* 
nhall receive a qunrter of a share from their brothers ; and 
Yajnavalkya (li. 12^) gives the same rule, adding that her 
marriage expenses shall l>o defray c<l out of such property. 
Devala ordains generally that the daughters shall receive a 
marriage portion from the paternal wealth. Vishi^u (XV. 
31) directs that they shall be married by their brothers in 
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Lbotubb a manner correspondent with the amount of the paternal 
^' property, ^nkha says that on a division of the estate 
a maiden daughter shall receive ornaments, and Stiidhana 
for her nuptials. As before division the obligation to 
marry maiden sisters and other unmairied females was 
among the principal charges on the estate, it was but 
natural that a certain amount should have been set apart 
for that purpose when the estate was divided. It deserves 
to be noticed that the rule regarding the fourth share does 
not make its appearance before the period of the metrical 
Smriti. Some of these works go much further than this. 
Narada (XIII. 13) makes her right equal to that of a younger 
son, when the father distributes the estate. Katyayana 
awards a son's share to the maiden daughter wlien the 
estate is very smalL But during the life of the father the 
provision to be made for the daughter continued to be left 
entirelv to his discretion, and the wives and daughters of 
disqualified heirs and deceased coparcenera have never 
advanced beyond a claim to be maintained or provided 
for in marriage by the co-heirs.^ 
OiargM on '£]^q charges on the estate, such as the expenses incurred 
e es a e. ^^^ ^^^^ maintenance of females, minors, etc., and the debts, 
must be distributed among the sharers in due proportion. 
The leading text on this subject is one of Tajnavalkya 
(II. 117). It is true that the debts only are referred in 
this text ; but there is no reason why the other charges 
on the estate should be treated on a different footing. 
Bndence Considering the immense importance of ])artition for 
tion?'^*' the legal and social status of each member of an Indian 
family, it cannot but seem surprising that the Hindu Law 
does not direct the performance of any of those solemn 
rites on this occasion with which it is so lavish otherwise. 
liiiK o'f"the ^^^ ^^^ ^"^y ^^'^^^ ^f & ceremony having taken place at 
Mcred fire, the time of division is to be found in the injunction of the 
Smriti,^ that the sacred fire, in whicli each householder 
had to offer the domestic oblations, may be kindled on the 
division of the family estate. The kindling of the saci'ed 
fire was no doubt considered as one of the most sacred and 
important ceremonies, but it appears that the more usual 
occasions for its performance were the marriage of the 



» Yijn. II. Ul ; Niroda XII. 27. 

' Qaut. Y. 8 ; Caukhayana, Qfibyeutra I. 1 ; Mciniatithi seems to allude 
to a oeremoiiv ooDBiiitiug of kneadiug a yvllow bull at the diTbion oX the 
estate. But bis terms are not very clear. 
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future householder, and the demise of the previous head Ltcrvnm 
of the family.* Nor is the kindling of the sacred fire ^' 
ever mentioned as necessary to constitute a valid, or as 
evidence of a contested, partition. Written documents 
recording a division of patrimony are mentioned and des* 
cribed in the modem Smriti of Brihaspati, in a list of 
the divers sorts of writings. He savs that where brothers 
of their own accord come to a division of their joint* 
estate and record this fact in a document, it is called a deed 
of division. This does not prove of course that a written 
deed was necessary to constitute a partition. 

Under these circumstances, the question whether an estate Cireom- 
was divideil or not could not but become a frequent subject J^J^]^ 
for contention, as soon as partition itself had been come to 
be itn established practice. The evidence to be resorted to 
in such cases is discussed with more or less detail in 
several of the metrical Smritis, such as the works of 
Yajnavalkya(II. 149,) Narada (XIII. 86— 42), Brihaspati 
and the metrical Smriti of ^nkha. The following kinds 
of evidence are mentioned in these works, each preceding 
kind being ap))tirently considered as weightier than the 
one following next: 1, witnesses, especially near relatives; 
on failure of such, distant relatives or neighbours (bandhu, 
kula) ; 2, documents ; 3, the separate holding of pro|>erty, 
especially of immovable property, and the separate trans- 
action of affairs, both secular and religious. As for the 
separate petformance of religious ceremonies, it will be 
remembered that the religious rites have to be per- 
formed by the head of the family for all the members, 
and that the multiplication of the ceremonies produced 
by a division is stated as a reason why division is 
meritorious from a religious point of view. The way in 
which separate transactions in mundane matters may be 
used &s a test of partition is carefully examined by 
Narada and Brihaspati. These writers refer in particular 
to se|>aration in income and expenditure, gift and accept- 
ance of gift, and to separate meals, as well as to the 
mutual peiformance of such transactions as are not allowed 
to take place between the inenibci"S of a joint-family, 
as e.g., bearing testimony, bailing, and pecuniary trans- 
actions oF any kind. It is in short by circumstantial 
evidence or inrerence (anumana) that the fact of partition. 



* Gant. V. S ; Mann IV. G7 ; Viah^n LIX« 1. 
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LsoTUBR has to be ascertained. Bfiliaspati compares a division 
^' in this respect to the contested ownership of immovable 

Property and to an enquiry about the perpetrator of a 
eavy criminal offence. Narada adds a limitation as 
to time to his rules about the separate transaction of 
affairs, viz,, this, that such transactions must have gone 
on for ten yeai-s to constitute reliable evidence of partition. 
Where the examination of circumstantial evidence leads 
to no result, some of the later Jurists prescribe the ap- 
plication of a divine test, i.e,, of a solemn oath or ordeal, 
under a text of Narada. It has, however, to be observed 
that this rule of Narada applies to the Law of Evidence 
in General, and that there is little to connect it with the 
special case of a contested partition. 
Hidden The administration of an ordeal, viz., of the ordeal 

effecu. |jy aacred libation,^ is distinctly prescribed by Katyayana 
in the case of effects concealea or supposed to have 
been concealed by one of the coparcenei-s at a partition. 
Where such articles or, generally speaking, property 
embezzled by one coparcener, or overlooked at tho 
time of partition, should have actually been discovei*ed, 
or where lost property has been recovered, it shall 
be equally divided by the co-heii-s.^ One of Manu's 
Commentators (Narayana) declares the purport of this 
rule (IX. 218) to be this, that those guilty of such em- 
bezzlement shall not be punished by the loss of their 
share at the time of partition. To cheat his younger 
brothera from avarice is certainly declared as a criminal 
offence in an elder brother, and as punishable, moreover, by 
the forfeiture of his Right of Primogeniture and of his share.* 
This harsh law appears to have been mitigated in the time 
Profrrett in o^ Brihaspati and Katyayana. What has been divided 
tiie Law of wrongly or erroneously shall be subjected to a fre-sh division. 
Partiuon. Altogether it is an unmistakable fact that the Law of 
Partition is seen in an infinitely more developed state in 
some of the modern Smritis than in the old Dharmasutras. 
In the next Lecture I intend to show how partition has gone 
on developing in the modem period of the Indian Law. 



> See Narada, Part I. Ch. ix. 

* Bfana IX. 218 ; Yajn. 11. 126 ; Katyayana. Another text attributed 
to Man a ordaius partition to be re-opened, whenever a oommon property 
is brought to light after partition. But this text is not found in the 
Code of Munu, and i« contradicted by the rule actually fouud iu that 
work that division is ouce for all and irrevocable (IX. 47). 

•ManuIX213. 
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THE MODERN LAW OP PARTITION. 



Scope of this Lecture— Nature of property— Orif;ifi of the DAyebhAga Lew— 
Eiirly disquUitions on proprtetury rifflit — I1ie lliiikuheri doctrine —> Tlie 
fmher'a power over ancestral moTablm and aelf-acquireil land — Gifts 
nf moTablea bv the fatlier — Apparent contrndtctinns — 'I'lie father's power of 
alienation under the Diiyabli4|^ — Universality of the doctrine of Factum 
valH — Jim<itNTAhsna*s Tieivs reKardinff alienation are not peculiar to him — 
Various readfni^ — Naturallv indiTisilde property — Separate acquisitions — 
If ilAkshari dociritie — Donbie share of the acquirer according to the Diya- 
bhiga — A«*qui«iti<*ns of a sou — 'Hie Miliknhnri doctrine regarding dlTisi<- 
ble nroperty — 'llie Isier Digesta of the M it AknhaHl School — May 6kha — 
Vi'vadstandava — Viramitrodaya — MadanaiWiriJiia — Kmritiehandriki — 
SarasTRiivilAsa — Property inherited from oollaternls — Ancestral property 
rccovere<l — ViTAdachintAmani — Time of partition according to the 
MyahhAgai acconling to the M it Akshari — Character of the MitAksharA 
<l«HEtrine — The other writers of the Southern School — Renares School — 
Mayiikha — The MithilA doctrine — Partition during minority of a copar- 
cener — Mo<le of division according to the Diyabhaga — Character of this 
avstem — Tiie MitAkshsrA STStem — Tlie double share to be retained br the 
father — The son born after partition — Caste distinctions — Rights of females 
— Where no assets — Division of liabilities, pariinl division, and division of 
profits — Riffhts of women on partition under MitAkshsrA Law — The widow 
under the SmfitichnndrikA: under the Vframitrodaya, etc. — Where she 
poaseasea Stridhsna — Qusstion as to share of the step-mother, etc. — The 
fourth share of a dsui;hter — Deflnition of the term *'a fourth part** — 
Rights of women in llengal — Evidence of portition — Concealed property — 
Supposed forfeiture of share by an elder brother cheating his younger brothers, 

TfiB ino<lern Law of Partition is a subject of such v**t ^Pf^. 
extent and importance that it is entirely out of the ques- mre. 
tion to treat it fully within the scope of this course of Lec- 
tures. It will be Buflicient to point out the more important 
changes which have been introiluced into the old Law of 
Partition by the conflicting Schools of Indian Commentators, 
and to show how they have arrived at deducing their new 
rules from the old texts. 

An entirely new element has been introduced by the ^■*"'* *' 
modern Jurists in the shape of those curious disquisitions'^*^ 
about the nature of property and inhcritauco with which they 
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Lboiubb are in the habit of prefacing their Treatises on Inheritance.^ 
^ • Some of these disquisitions iiiiglit seem to centre iu the 
abstruse question whether property is a sacred or profane 
institution, and they are closely connected, no doubt, with 
the Mimaras& dissei-tations about property.' At the same 
time, they have a direct bearing on the solution of such 
an eminently practical question as the determination of 
the relative power of father and sons in property ancestiul, 
in other words, the extent of the patria potestaa as far as 
proprietary right is concerned. Those who hold that pro- 
perty is by birth, infer from this that the sons can demand 
a partition of ancestral property in the father's lifetime. 
Those who hold that the proprietary right of the sons 
does not arise till after the father's demise, deny their right 
to demand a partition during^ the life of the father. The 
former doctrine is generally known as the Mit&ksharA Law, 
and the latter as the D&yabh&ga Law, and the author of 
the latter work has been sometimes regarded in the light 
of a bold reformer, who set up the actual usage of his own 
Orifnn of time against the letter of an obsolete law. However, the gist 
j,i^gii£][^. of Jimutav&hana's doctrines on this head is far older than 
himself and agrees to a considerable extent with those 
views of the nature and ori<][in of property which are so 
elaborately refuted in the Mitakshara, Smritichandrika 
and other old Digests. The immense importance of this 
subject for the Law of Alieuatiim and Partition will justify 
my dwelling on it a little longer. Unfortunately the loss of 
those numerous old Digests which are known from quota- 
tions only makes it impo.ssible to ti*ace with anything like 
certainty the growth and origin of the various shades of 
doctrine about the nature of property and inheritance, 
which are eml>odied in the Digests from the Mitakshara 
downwards. There is still a chance of some of these works 
being ultimately recovered and becoming accessible to 
Sanskrit scholai-s. In the mean time, I would submit the 
following solution of the problem. 



' Sometimes the Section on the nature of pro|>ertj in bronght in el«e* 
where, lliis iti notably the cnKe in Apararka't Commentarj on Yajna- 
valkya, where it ocourn in the comment on Tajnavalkjra*t rule 
(II. 12, i) ; about the equal right of father and sons in property anoeatral, 
and in the Sarasvativilasa, where it heads the Section on Obakruoted 
Inheritance. From some other works, f«nch as the Bladanaparijata and 
Vivadacliiutimaiii, it has been omitted altogether. 

' See Jaimini's Aphorism^ of the Mimamsa, Vol. I, pp. 486 — I8S (in 
the BibL Indioa). 
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Though the question ns to the nature oF property does Lkcturb 
«ot seem to have been raised in the Smriti period, the ^^- 
inodds of acquisition, lawful or otherwise, iit for all castes Enrirdit- 
or restricted to one particular caste, were a favourite n"»»»*^« 
topic with the Smriti- writci-s.* It was natural to ask, JUrf^rFgiitr 
therefore, wlietlier tlie modes of acquisition recognized by 
the earliest writei-s, were the only ones, or whether proprie- 
tary right might arise in some other way as welt. This 
question came to be discussed towards the end of tlie Smriti 
period by the author of the Smritisangraha and was 
answered by him in the negative. If mere possession were 
to create proprietary right, he says, theft would liave to be • 
viewed as a source of property. Tlierefore property cannot 
arise in any other than those modes which are stated in 
the law (^jkstra). The Smritisangraha is also quoted as an 
authority for the proposition that the proprietary right 
of the sons does not exist during the life ot their father, and 
arises for the first time at a division of the estate.' Pre- 
cisely the same views are attributed to one of tlie earliest 
Commentators, Ring Bhoja of Dh&r& (Dh&re9vara). 

The close analogy of these doctrines with the Dayabh&ga 
system is obvious. Moreover, the Dayabhaga (II, 15) 
quotes with approval Dh&re^vara s restrictive inteipretation 
of the important text of Y&jnavalkya on the equal owner- 
ship of father and son.' These facts tend to show that 
the views of Jiniutav&hana were neither peculiar to him- 
self nor to the Bengal School of Lawyers. It has been 
pointed out in the two last Lectures that a high opinion 
of the proprietary right of a fatlier and of the extent of the 
t>a^ria tK>^e9^a« generally had been universnlly entertained 
by the Smriti- writera It might be argued that there is no 
sufficient authority in the Sinritis for extending the pcUria 
potestas as far as is done by Jimutav&hana. But tnere is 
far less ancient authority for the opposite doctrine of the 
Mit&k6har&. 

The Mit&kshai& doctrine rests principally on a wide The Miiik- 
interpretation of the text of Y&jnavalkya (II. 121) on the J^J|„^ 



» Oant X. 2, 7. 39—42, 56 ; Mann I. 88—01 ; VIII. 410; IX. 326—834 ; 
X. 7ft-79. etc. ; Tijn. I. 118-120 ; Vishpn II. 10~I6 ; LVIU ; N&rada I. 
8, 46—83. 

* Mftjukha IV. 1,3. Elsewhere the antbor of the Bntfitieapgraha ie 
onlj made to raj that Ddv^ meaii<« " wealth dcaoended, i. r, inherited 
from the fnther or mother. -Bmritich. I. 10, etc. 

' See below, p. no. 
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• 

Lboturb equal right of father and son in property ancestral. In 

^^' Apararlca's Commentary on T&jnavalkya, which exhibits 

the same theory in a less developed form, it is introduced 

in the gloss on that text.^ Now, if the sons are given a 

right in the ancestral property even during the life of their 

father, it follows that this riglit exists from the date of their 

birth. Ah, therefore, birth may be a source of proprietary 

right, the enumerations of tlio mo<les of acquisition in tlio 

Snifitis are incomplete, and the characteristics of property 

cannot be gathered from the law-books (Oastra) alone. 

In other words, property is secular and not religious 

by its nature.' Though the principal objection to his 

own theory had thus been successfully warded off by 

Vijnane9vara, he thought it advisable to rest it on a 

Smriti text. This is how Vijnane9vara or his predeceasoi*s, 

from whom he may be supposed to have borrowed lib 

theory, came to fabricate a text, in which the doctrine 

that property is by birth is attributed to the holy teachers 

(Acharyas), and to attribute this text to the sage Qautama, 

who was looked upon as the principal authority in regard 

to the sources of ownership.' 

Tbefatber*!! The birthright interest of the sons in the estate having 

AHcefltrai been satisfactorily established, it became necessary to fol- 

moyabiM low it out into its consequenccs and to defend it against 

Acquired ^^^ arguments which might be derived from some of the 

land. . 

' After having pointed out that the equal ownership of father and 
son does not annul the father's ownership and does not prevent him 
from defraying the expenses of the ceremonies enjoined in the Veda 
(seeMitakah. I. 1, 18), because the father maj perform the Agnihotra 
after having separated his sons from himself, or with their permissioD, 
Aparirka goes on to saj that partition does not create proprietarj right, 
OS in that cose the father would not be owner before partition. T%en 
he defines partition as shown before (p. 108) and compares the condition 
of coparceners to the status of partners in business or in sacrificing. 
He concludes by observing that, were ownership created by partition, 
even theft would be a source of property. 

' I am aware that the object of the di»quisition on the secular natare 
of property is differently stated in the Mitakshari itself (I. 1, 16). But 
in the Mitakshara this disquisition does not seem to have preserved 
its original form. 

' This text is not found in the printed editions of the Qautama- 
Smfiti, nor in Harodatta's standard old Oommeutary of that work, the 
Gautamiya Mitaksharik. oud it is impossible to reconcile it with the 
genuine text of Gautama on the sources of ownership (X. 89) and with 
the analogous texts of the other sages. Besides it was unknown to 
^ Jimutavahana, Apariirka and to the Mithili writers. One passage of 

the Diiyabhaga (I. 19) has been conjectured to contain an allusion to it. 
But it IS far more probable, that Jimutavahana in this place refers to 
the genuine text of Gautama on the modes of acquisition. 
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texts on alienation. These textR,as sliown in a former Lectnro, Lsonna 
were destined to restrict the father's power in dealing with ^^' 
the family property, not to enlarge it. However the state- 
ment contained in one of these texts, that the fatlier is 
master of the gems, pearls, coral and other (property of 
this kind) was by some writers interpreted as a special pro- 
vision relative to the fathers power over ancestral mov- 
ables. This view is refuted by Vijnftne^vara (I. 1, 24), and 
he states, moreover, that the fathers independent power 
over movables of any description is strictly limited to 
indispensable acts of duty, and to those acts which are 
enjoined or permitted by special texts, such as affectionate 

fifts, maintenance of the family and the like (I. 1,27). 
'he other half of the same text puts a restriction on 
the father's and grandfather's power over immovables. 
The opponents of the birthright theory explained it as 
relating to property inherited from the grandfather, and as 
proving that property arises on the death of the previous 
owner, and not by birth (Mitftksh. I. 1, 21). yijn&ne9vara 
refutes this argument (I. 1, 24, 27), which is closely 
analogous to the opinion advanced in the Dayabhaga 
(II. 23), and establishes, with the aid of another text, the 
birthright interest of tlie sons in the whole immovable 
estate, whether ancestral or acquired by the father. The 
consent of the sons to an alienation of immovable pro- 
perty may never be dispensed with, except where neces- 
sity or pious purpose can be shown (I. 1, 28-29). 

it will appear afterwards that in a partition made by a ^^'^^' 
father, head of a family, his power of disposal, even in ^Ue ** 
the case of his self-acquisitions, is strictly limited to the t^thu. 
right to retain two shares for himself Here, however, the 
distinction between movable and immovable property is 
brought into play, and has called forth the rule (I. 6, 
15-16; I. 1, 25), that any gifts consisting of movables, 
which has been bestowed on a son by his father before 

Cartition, becomes his independent property, and need not 
e divide<l with the co-heirs at the time of partition. 
Immovables, though self-acquired, can only be given with 
the consent of the other sons. These rules, of course, 
would not apply to a disposition by will under the modem 
law, as a disposition by will which was not contemplated 
by the Indian Jurists may be compared to a partition, but 
not to a gift by the father. 

Tlie account hero given of the MitaksharA doctrine of ^n***'*^* 
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Lbotube proprietary right leaves several apparent contradictions 
J^ out of sight. Thus, the Mitakshai-ft, in treating of parti- 
ctmtrsdtc- ^^^i^* gives the fatlier an absolute power of disposal over 
tio«^ fill his self-acquisitions, whether movable or immovable, 

which it is difticult to reccmcile with the birthright interest 
previously awarded to the sons in the whole immovable 
estate of tlie father. Again, in the Section on Property, 
the father's power over movables, such as pearls, gems, 
coral, etc., is declared to be general, subject only to tlie 
condition of its being exercised for a lawful purpose, such 
as affectionate gifts, maintenance of the family, etc. In 
the Section on Partition, however, the distinction between 
movables and immovables is entirely disregarded, the 
distinction between self-acquired and ancestral property 
being treated as the decisive one. In the later Digests 
these contradictions become even more glaring, as they 
quote a number of texts not found in the Mit&k8har&, by 
which the father s power over all his self-acquisitions is 
asserted in very strong terms.^ It is true, that the Uayu- 
kha (IV. 1, 5), in order to reconcile the conflicting state- 
ments in regard to the father's power over movables, 
declares the above text relative to pearls, etc., to be applica- 
ble to such movables only as are not liable to destruction. 
It has also been said that the text on alienation in Mit&k- 
shara (I. 27) is only meant as a prohibition of a gift of the 
entire property, which would leave the family destitute.* 
This is no doubt the original import of that text, but the 
Mit&kshara gives a wider signification to it Vijnanefvara 
in this, as in several other cases, has apparently not taken 
the trouble of being quite consistent with himself. It 
should, however, be consideied that the Introduction con- 
tains tlie general rules about proprietary right, which are 
limited in their application in the Section on Partition. 
This appears more clearly from the Yiramitrodaya (pp. 74, 
87), and viewing the matter historically, the distinction 
between movable and immovable property is no doubt the 
original and fundamental one. Therefore the real opinion 
of Vijnane9vara, as stilted before, appears to be this — that 
immovable property, even where it is self-acquiied, may 
never be alienated by the father except in cases of neces- 



• SmriUoh. Ylir. 22—28 ; Majukha lY. 4, 6 ; MadhaTiya 18 ; Vivida- 
cbintamani 229 (Tagore) ; Apararka, eto. 

* llajne, § 231. 
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siiy, or for a pious purpose, but that his power over Lbotuui 
movables of any description includes the free bestowal of ^^' 
them as an affectionate gifl, especially on any of his sons. 
It is far from improbable, moreover, that the restrictions 
placed on the father's power over movables are in the 
nature of a moral injunction rather than of a leeal rule, 
especially as regards self-acquired movables, over which the 
father must naturally have possessed a very large discre- 
tionarv power. 

Under the Dayabhaga the fathers power of aliena- ThtfaUier't 
tion and unequal distribution is infinitely greater than ^^^^ 
under the Mitakshara. The father's right to alienate under the 
ancestral movables is rested on the very text which is |^^ 

3 noted in the Mitakshara in connection with this subject.^ ^** 
imutavahana lays much stress on the word ' all,' which 
is twice used in that text. According to him, this term 
is used in the first hemistich in order to include ancestral 
movables of every description, while its insertion in the 
second hemistich tends to show that even in the case of 
ancestral immovable property the father has full author- 
ity to make a donation or other transfer of a small part 
(II. 22 — 24). The texts, which are relied on in the Mitak- 
shara, are disposed of by Jtniutavahana with tlie remark 
that an act, tnough morally wrong, may be legally valid, 
l)ecause a fact cannot be altered by a hundred texts (II. 
30). 

This saying of Jimutavahana has attained consider- UnWcr- 
able notoriety, and the doctrine of Factum valet, as it is ""'J ^ 
called, has often been held out as one of the most charac- trine of' 
ieristic features of the Bengal system. In reality, how- ^''^^ 
ever, it is simply one out of those many tricks by which "^ 
the Indian Jurists managed to get rid of an old law which 
did not suit them. It may be compared, in particular, to 
that popular distinction between Vidhi, ' an injunction,' 
and Arthavada, a mere ' explanatory statement,' which 
contains either a praise of things enjoined or n blame 



* Oolebrooke obMrree (Dajabharft, II. 22) that this quotation haa 
been eridentlj taken from the Mitakiihari. Bat wbj tbonld it not 
have been taken from an earlier Commentator of Tijnavalkja, e, §, 
Vi^ranja, who^e opiuions are quoted with approval in the DiTabhig a. 
JiinutaTihana introdnoMi this text as belonging to TajnaTalltja, and 
though it is apparently opposed to another text of TaJnaTalkja 
(II. 121). this oontradiction Tanishes under Jimutavihana's interpreta- 
tion of the latter text (II. 9). 

8 
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Lbotubx of things prohibited.^ This Mimamsa distinction is of 

^- constant recurrence in the very oldest Commentaries, such 

as the works composed by Medhatithi and Apararka. 

^ih^^' Jimutavahana's doctrine regarding alienation probably is 

views no more peculiar to him than the doctrine of Ftictum vaUt, 

regarding though the loss of many of the earliest Digests renders it 

ar'enot^'^ impossible to establish this fact positively. Thus much 

peculiar to ia certain that his doctrine is not only in accordance with 

^^' those opinions of earlier teachers which are refuted in the 

Mitaksbara, but is readily deducible from the old texts 

themselves. 

AiienAtion Another Bengal doctrine concerning alienation^ viz., the 

of common nile that among imdivided coparceners each may alienate 

tiie exuut° property to the extent of his own share, cannot be traced 

of ooe*8 to the Smritis, but it is a mistake to think that it is un- 

own share, j^^q^jj ^ j;^^ other Schools.^ Indeed it accords itself with 

the spirit of the Mitakshara Law just as well as, or better 

than, with the general principles of the Bengal School. 

Varioas It should also be kept in sight, in judging the causes of 

readmgs. ^ great deal of the difierence of doctrine referred to, that 

several impoiiant Smriti texts are read differently by the 

Bengal writers than by their brethren in other parts of 

India. There is no reason for considering the readings 

adopted by the Bengal writers as less old and less authentic 

than the readings found elsewhere. 

NataraiiT In no other part of the Law of Partition is the diversity 

indiTisibie q( reading so great as in the texts on indivisible property. 

propcrtj. rpjj^g jjj ^Q leading text of Manu on naturally indivisible 

objects (IX. 219) no less than three of the nine articles 

referred to by that authority are explained otherwise in 

the Dayabhaga than in the Mitakshara, and this difference 

of interpretation is entirely due to a difference of reading. 

The writers of all Schools, however, appear to be agreed 



> Thibaut, Arthaaangraha, p. xir ((882). 

* The text of Narada (XIII. 42, 43), on which this doctrine is prinoi- 
paU J founded in the Davabhaga (II. SI), ia referred to separated oo- 

Jaroeners in Uie other Scnoola This is no doubt correct. See ante, p. 106. 
imutavahana*8 doctrine regarding the right of undivided coparceners is, 
bowever, closely connected with his definition of partition (I. 7 — 9), and 
this definition has been Yirtuallj adopted in the Majukha. where Niila- 
khantha opposes the different definition proposed in the Hitakshari and 
Yiramitrodaja. See May. lY. 1, 6 ; lY. 3. 2 (Mandlik,84, 88). Apararka** 
definition of partition differs likewise from Yljnane9Tara*s, in that it 
treats the right of each coparcener to a particular share as existing 
even before partition. 



MODERN LAW OF PAnXITION. 116 

about the general principle that, as Jagannatha expresses Lsotukb 
it,' " the indivisibility of clothes and the like is founded ^^' 
on the letter of the revealed law, not infen*ed frotn its 
sense." The practice of their own time evidently was 
opposed to the rules laid down in the older Smritis, which 
tended to operate as a bar to division in general, and in 
accordance with the principle enunciated by Brihaspati, ' 
that the articles in question shall be divided with Yukti, 
* equity,' i. «., so na to avoid injuring either them or the 
interests of some one coparcener. 

The Smritichandrika (VII. 39 — 47) proposes a very free 
interpretation of the phrase " they are declared indivi- 
sible ' in the text of Manu, viz,, as meaning that they 
are declared to be so, " by certain inconsiderate persons." 
This, of course, reverses the import of the whole passage, 
and accordingly the Smritichandrika observes further ou 
that the prohibition of division has to be disregarded. 
The other Digests do not go quite so far as this, and the 
old Bengal wntei*s do not seem to have been acquainted 
with the important text of Brihaspati. Nevertheless, 
the tendency to explain the old texts away is clearly 
evinced in what they say about the indivisibility of houses. 
They' refer this rule to a house, garden or the like, or to 
several houses, which had been constructed on the common 
estate by one or several of the coparceners during the life 
of the father : sucli a house, if built with the tacit consent 
of the father, may be kept by the builder, even after 
the father's death. 

In the law regarding separate acquisitions the difference S€p«r«i« 
of doctrine between the several Schools is more important fi^m. * 
than in reference to indivisible property. 

The only author who has succeeded in weaving a toler- Wt«- 
ably consistent doctrine out of the old texts is Jimutavahana. ^^ 
He places the texts of Manu (IX. 208) and Vishnu (XVI II. 
42) about the indivisibility of separate acquisitions made 
with the aid of joint funds nt the head of his discpiisition. 
The whole contest, according to him, turns in every case 
on the qupi<tion whether joint funds have been used or 
not in making an acquisition. All the divers rules about 
separate acquisitions, he says (VI. I, 8, 38), may be summed 

• Dig. V. 2, cooclxxiil. 

* Dajnbh. VI. 2, 30; Diijakr. IV. 2, 29, .10; RafhaDan. (Saoskni 
text) 2<J. 
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Lboturb up in the general maxim that wealth acquired with 
^' the use of joint funds is divisible. Wealth otherwise 
acquired is iudivisible, and the particular kinds of se- 
parate acquisitions, such as the gains of valour, etc., are 
brought in merely as illustrations of this principle. The 
gains of science ai*e declared exempt from these rules in 
Doction I, in those cases where the coparceners are eaual or 
superior in knowledge to the acquirer ; but in Section II. 
1 — 19, this restriction seems to have been dropped. This 
doctrine, which is recommended by its simplicity, has been 
considered as the correct view of the law, and enforced 
How far not Only in Bengal, but in the other provinces as well. It 
■hl^doo- APP^i^ ^ ^^> however, that in this case as elsewhei-e the 
trine study of the Bengal writere has unduly influenced the 
^^2^ interpretation put on the opinions held in the other Schools 
of Law, though this is manifestly one of the points in 
regard to which the Bengal and Mitakshaia Schools are 
at issue. In much of what Jimutavahana says, no doubt, 
he is perfectly backed by y!jnane9vara (I. 4). But Yijna- 
nee vara holds that in the two texts of Tajnavalkya (II. 118- 
119) relative to impartible property, the condition that the 
acquisition should have been made without use of the joint 
propei*ty has to be read with the four kinds of sepai^ate 
acquisitions specified by Yajnavalkya, viz,, a friendly^ or 
a nuptial, gift, hereditary property recovered, and the 
gains of science. To other acquisitions than these four, 
the clause regarding the non-use of joint funds is not held 
applicable by Yijnane9vai*a, and the consequence is, that, 
according to him, all other sepai*ate acquisitions are partible, 
no matter whether involving an expenditure of joint 
funds or not. As an instance of such other acquisitions, 
he names property obtained by religious gift (Pratigrafia), 
which is generally held divisible.^ «nmutavahana (VI, 1, 53), 



* Colebrooke (Hit. I. 4, 7 note) mentioDS certain variationi of reading 
in this passage. The reading Pitf idravjravirodhena, " with prejudice to tbe 
patrimony,*' occars in the SaraaTativilaaa as well (para. 1 80). Bat it is 
impossible to reconcile this reading with the contents of para. 8, in tbe 
Mit. Colebrooke has, therefore, been right in rejecting it and in follow- 
ing the Subodhiui. The printed editions differ ; but it is curious to note 
that the reading PitfidravyaYirodheua is found in two verj old USS. of the 
Mitakshara, in the Ulphinstone College, Bombay, and in the Deooan Col- 
lege, Puna. Yijnsue^Tara is quite right too in stating that the precept to 
divide property obtuiuod by religious gift corresponds to establulied 
usages. liven the Quru or spiritual father has a right to the ahna 
collected by his pupil-See Monu II. 61 ; Yish^u XXYIII. 10, eto. 
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on the contrary, argues that the principle of the divisibility Lkctubm 
of acquisitions made with the use of joint funds is appli- ^^ 
cable even in the case of property obtained by (Pfatigixiha.) 

The question regarding the double share to be allotted ^"^'^ ^^ 
to the acquirer in certain cases constitutes another diffi- acquirer 
cult part of the Law of Self-acquisition. This question •coording 
has come off with very insufficient treatment in the majority ^^n. 
of the Indian Digests, but its practical importance has ren- biuig^ 
dered it the subject of much livelv discussion among the 
British Jurists. My own inquiries have caused me to arrive 
at the persuasion that every attempt to reconcile the con- 
flicting statements of the different schools and in particular 
to explain the brief and somewhat obscure remarks of Vijiia- 
ne9vara with the aid of the more ample disquisitions of 
Jimutavahana and other Bengal writers is entirely hopeless. 
The Dayabhaga (VI. 1,14. 23—29; II. 65—73) rests this part 
of its doctrine on two texts of Ratyayana, and one text of 
Vyasa, with the aid of which it establishes the following 
principles : — 1. Of property gained by personal exertion 
of one member but with prejudice to the family estate, 
the acquirer shall take a double share. 2. Of property Aeqniti. 
acquired by a s<m, the father shall take one-half.^ The **«»■ «' • 
acquirer shall take two shares, in case the paternul wealth ***^ 
had been used by him, and one-half, in case it had not 
been used. The other coparcenei-s shall receive one share 
each in the first case, and nothing at all in the second 
case, or the father shall take half, if he is very eminent, 
and two shares only, if he is not so. 

The MitAkshara doctrine on this subject, which rests on Thelfiiik- 
the text of Vasishtha (XVII. 61), occurs at the end of the Sec- ••""^ <>••- 
tion on Impartible Property. When, therefore, Vijnane9vara gMtJinJ" 
winds up iiis argument by saying (I. 4, 29) " It is settled dlTteibi« 
that whatever is acauired at the charge of the patrimony is ^^^*^^J* 
subject to partition,' it is obvious that the partible property 
here mentioned must be .that which he had referml to 
l>efore (in para. 0), viz., property acquired by the same four 
modes, but with the use of joint funds.' That it is right 

* Where tbe paternal wealth has not been oaed, the father ihall take 
two shares onlj nnder the Dsjabhnga. Bnt two shares in this case is 
eqoiYalent to a half, the other half beings dae to the acquirer. 

* It might be argued thnt the term " whntever is acquired ** shonld be 
interpreted HteraUy. in order to mnkn it agree bntter with what follows 
in §§ no-.^l. Even under this iuterprctation. however, there is bardlv 
any other mode left besides the foar spf cial modes of acquisition, to wbioh 
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LsoTUBB to interpret the statements of yiJDane9yara in this way ia 
^^' expressly confirmed by his Commentator, An9vecvara.^ 
Parfi. 6 contains the general rule, which is explained 
and restricted in para. 29 by a statement of the mode in 
which the partible property mentioned in para. 6 has to 
be divided, viz., so that the acquirer retains a double share 
of it. The two following paragraphs lay down the law 
in regard to those cases where the acquisition has not 
been made in one of the four specified modes, but in some 
other manner. From the terms used in para. 31, it is quite 
clear that all the more ordinary modes of acquisition are 
referred to in this place, agriculture and trade oeing given 
as instances. The difference between these acquisitions 
and the other wholly partible acquisitions, which had been 
mentioned in a previous passage (para. 29), lies in this, 
that the former embittces separate acquisitions only. It 
is in the pature of a gift to be offered to one person 
only. But where in an agricultural family one mem- 
ber exerts himself in tilling the family estate, the fruit 
of his industry will not come to him alone, but to the 
whole family, at the time of the harvest. Similarly, in 
a family of artisans or traders, the ordinary income will 
naturally be joint, and has, therefore, to be considered as 
an increment to the family property under the Iditakshara. 
Tiie later The doctrines of the Mitakshara have been jnei*sistently 
thlfuhik- followed in the other Digests of the Bombay, benai*es and 
^^^. South Indian Schools, and it is only as to the choice of argu- 
^ ' ments and examples that the more recent writers diner 
ic«>6kiMu from yijnane9vara. Thus the Mayukha (IV. 7. 1-2), after 
^ quoting texts of Manu and Yyasa, which are dosely 

analogous to the text of Yajnavalkya, explains that the 
separate acquisitions mentioned in these texts must be 
undei-stood to have been acquired without the use of joint 
funds. This explanation is founded on the text of Yajna- 
valkya, which snows that Nielakantha understood this text 
precisely in the same manner as yijn&ne9vara. 

Further on he repeatedly refers to the use of common 
funds as determining the divisibility or indivisibility of the 
separate acquisitions mentioned by other sages. But all 
these texts are nearly identical in substance with the text 

§ 29 might be applied, the usual modes of ocquinitiou being oovered 
bj §§ S0>31, aud Pratigraba aoquiHitiouB by §§ 2—0. 
* {/fhr the Satukritf tee Appendim.) 
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of Tftjnavalkaya. He adds finally (lY. 7, 14f), that pro- Lbotuss 
perty acquired by other means than the specified modes, ^^' 
iriz., learning and the rest, shall be divisible, though the 
joint estate Tias not been used in their acquisition. This 
principle is rested on a somewhat forced interpretation 
of a text of Manu (IX. 205). As instances of such other 
modes of acquisition he mentions agriculture and other 
kinds of labour (Krishy&dicheshta).^ The Yiv&datai^dava TivMa- 
follows the Mit&k8har& and transcribes literally the remark t^94«Ya* 
of yijn&ne9vara (I. 4, 6), that the phrase " acquired by him- 
self without use of the joint funds " must be construed 
with every member of the sentence. 1 1 also agrees very close- 
ly with the Mayukha. The corresponding; Section of the Vira- 
mitrodaya(24^-249)is unusuallv brief. Thus much, however, Vframitro- 
becomes clear that this work, like the Vivftdatandava, fully ^*y^ 
assents to the MitAksharft doctrine that the term " with- 
out use of the family property " has to be connected with 
each of the four impartible objects subsequently specified by 
Y&jnavalkya. The Madanap&rij&ta similarly gives but a brief 
extract from the MiUikshar^. Of the Southern Digests, the 
Smritichandrikacontainsonepa<«age (VI. 2), which is simply 
the D&yabh&ga over again. In commenting on K&tyft3'ana s 
text regarding divisible property, the Smritichandrikft 
observes that the tenn "self-acquired property" in this 
text has to be Qualified by adding the clause " without 
use of joint funds." This, however, is an incidental state- 
ment merely, and throughout the copious Chapter on Im- 
partible Property (VII. ) the Smritichandrikft follows the 
principle that all the old texts on property exempt from msHiim- 
partition have to be interpreted subject to the condition that pirij^ta. 
the family property has not been used in making them, cbandriki. 
Now this is the Mitakshara and not the Dayabliftm princi- 
ple. For under a somewhat free interpretation of the Mitak- 
shara, the rule that the clause " acquired without the use 
of joint funds " has to be constiiied with every member of 
the sentence in the text of Yajuavalkya, is equall}^ applica- 
ble to all the other texts on the subject of separate ac«pii- 
sitions. This interpretation of the Mitakshara Law is 
actually proposed in the oldest and most authoritative 
Commentary on that work, Vi<;ve9vara*8 Subodhini,' and 



* Neither Borrodailo*s nor Mandlik's rendering of this paasnf e l« Aaffl< 
eientlj literal. 

* 8co Mitik. I. 4. G, note. 
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Leotubb it agrees equally with the opinion of yijnane9vara'8 col- 
^^' league, Apararka.^ Practically speaking, the result is 
this — that the distinction between acquisitions with and 
without the use of joint funds is extended to propei-ty 
gained by agriculture and the like in the Smritichanarika, 
whereas the Mayukha, as we have seen, declares such acqui- 

guratn^j. sitions as these divisible in every case. The Sarasvati- 

TiUsA. vilasa follows the interpretation proposed in the Sinriti- 
chandrika of the text of Katyayana on divisible pn)|>erty, 
but further on, it adheres as closely as possible to the Mitak- 
shara, to the extent of freauently copying the very words 
of yijnane9vara. Thus the whole argument in the Mitak- 
shara (I. 4, 7 — 9) about the divisibility of property acquired 
by religious ^fb and other acquisitions not covered by the 
four specified modes of acquisition is repeated word for 
word in the Sarasvatlvilasa (§§ 180 — 184)/ This arguuient 

yi^*' ^^ omitted in the Uadhaviya (47 — 50), but in other respects 
the Mitakshara has been followed. This comes out espe- 
cially in the interpretation put on the texts of Tajnavalkya 
(II. 118—120). 

As regards the double share of an acquirer, the Mayukha, 
Smritichandrika, Madhavlya restrict the rule of Yasishtha 
to one particular kind of separate acquisitions made with- 
out the use of joint funds, iri^., to property thus acquired 
by learning. They quote, however, an analogous text of 
Vyasa, which lays down the same rule in the case of pro- 
perty gained by valour. The Smritichandrika goes further 
than this, and infers from the use of the term ddi, etc, in 
the text of Vyasa, that his rule is equally applicable to wealth 
received witn a maiden, or on account of marriage, and 
the like acquisitions. This comes nearly to the same thing 
as the Mitakshara Law. In the Yiramiti'&daya and Sarasvati- 
vilasa, this part of the law is entirely omitted. The 
Yivadatandava observes that the acquii-er's double share is 

* It is true that Aparirka in his glom on Tajn. II. 118, declares self- 
aoquUitioDt as an independent and oomprehenaire data of aeparate 
aoquUitiont. But in commenting on 119, he ohMTYW (for the Atwikrit, 
see Appendix) : " Amicable gifts, etc., are impartible where thej bare 
been acquired without using the paternal wealth.*' 

' This does not come out in Mr. Foulkes's translation of this passage, 
which differs rerj considerablj from Ck>lebrooke's rendering of the oor^ 
responding Section of the Mitakshara. But in the Sanskrit text there 
exists no other difference worth speaking of between the two works than 
this, that at the end of § 180, the Sar. reads DrsTyaTirodhena for E^Tyi- 
Tirodhena. As for this reading, see ante^ p. 116. 
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strictly limited to the gains of science and valoar, and does Lbctuui 
not accrue in the case or other acquisitions.^ ^I* 

There has been a great deal of discussion formerly as to propwtr 
whether property inherited from other persons than a father, inherited 
grandfather or great-ffrand father should rank as ancestnJ l^gf^**" 
or as self-acquired. The latter view appears to be he receiv- 
ed one at present, but from what has just been said about 
the narrow views of the Mit&kshara School in regard to the 
extent of separate and self-acquired property,' it might be 
inferred that the contrary opinion ought to be accepted 
as the cotTect one. It is, however, impossible to bring 
property inherited from collaterals within the Mit&ksharft 
definition of self-acquired property, but neither can it 
be made to rank with ancestral property, which ex v% 
termini does not include any other inherited property but 
what has been inherited from an ancestor. The best way 
for getting out of the difficulty is by assuming that pro- 
perty inherited from collaterals has been entirely over- 
looked by Vljnane5vara. If this assumption be correct, 
and there is every reason for supposing so, the whole 
question is one of those which win onlv be decided by con- 
sidering the whole policy of the Hit&kshara Law. Now, 
ancestral property has been stated with Justice to be co- 
extensive with the ohjectsof unobstructed inheritance under 
Mitaksliara Law. Hence it may be infoiTcd that property 
inherited from collaterals should follow the incidents of 
self-acquired property.' 

The question regarding the right to ancestral property Aneestral 
lost and recovered by one of the coparceners has become KJJl^i. 
entirely divested of practical importance in the present 
day, though it is discussed very amply by all the Indian 
Commentators. Under British rule the continued forcible 
detention of a landed estate or parts of it by strangers, or 
the abstraction or non-delivery of hereditary income 
(Nibandha), is not likely to occur, and should it occur, it 
may b« instantly removed hv legal remedies. Let me barely 
mention, therefore, that the disquisitions of the Indian 
Jurists on this .subject relate chiefly to the best mode of 



' ( Fhr tk^. Sawikrit, tee Appendix.) 

* It is just pomible that to a father *t self-acqnired propertr, the ordinary 
narrow definition of that term maj not be applicable nnner the Mitiksharii. 
But nil the other Dii^eftte withont exoeption anote textn of Brihaspati and 
others, in which the eolf-aoqaisitions of a father areexpreealj raferred to. 

■ {For (he Satukrit^ ser Appendix.) 
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JiRCTUBB reconciling the conflicting texts of ^nkha and Tajnavalkya 
^^* on recovered property. Thus it is stated by Apararka^ and 
Kamal&kara, that the recoverer of lost property shall take it 
entire, where the consent of the coparcener to the recovery 
has been obtained, but that he shall obtain one-quarter 
only as his preferential share, and an equal share of the 
residue, where the consent of the coparcenera has been 
wanting. The Mitakshara, Mayukha, Madhaviya, Daya- 
bh&ga and nearly all other Commentaries on the other hand 
make the nature of the recovered property, whether 
movable or immovable, the test for deteimining the extent 
of the recoverer's proprietary right over it. The condition 
of acquiescence on the part of the coparcenei'S is mentioned 
as a secondary circumstance only in these works. It seems 
to relate to underhand practices on the part of one coparce- 
ner,^ — 6. g., where one without the knowledge of the i-est 
should by intriguing at the Court of a Raja procure for 
himself a grant or hereditaiy office which the R&ja had 
promised, but not actually delivered to his father. 
• The Mithila Law in regard to self-acquired property 
agrees in the main with the principles laid down in the 
Payabhaga. Thus yachaspatimi9ra,' in commenting on 
Manu's (IX. 208) and Vishnu's (XYni. 42) identical rule 
on self-acquisitions, states (250) that these are mere in- 
stances of such acquisitions, all property ranking as self- 
acquired which has been obtained without the use of joint 
funds. In regard to the gains of science, he agi*ees neither 
with the Mitakshara nor with the Dayabhaga. He de- 
clares them as an independent and important source of 
separate property. The text of Katyayana, on which the 
equal participation of learned co-heii-s is founded in the 
Dayabhaga (VI. 1, 18, 19)^ is explained away in the Vivada- 
chintamani, and the upshot of its doctrine on the subject 
is this, that the gains of science are impartible, where 
the knowledge was acquired from a stranger and at the 



> West and BUbler, II. xxiii (Ut edD.) 

* P. 0. Tagore's reading of this posiiago U not exact Ho has adopted 
JonoH*ii trauslatiou of tliU tuxt (though omitting Uie loiit olanae of it), 
which ia biu»cd on the gloas of KuUuku. But the ViviidachiutamaQi reoda 
Svajamihitalabdhamcba for Labdhanatan and takes this as a separate 
olanae, denoting *' property acquired by agriculture and the like.** The 
same reading occurs in some other Digests, e. g., in the work of Apararka, 
who explains it by '' property acquired by personal exertion, but without 
bodily effort.** 
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expense of a stranger, and when the expense of maintain- Lsotubb 
ing the student's family has not been defrayed by a relative. ^^' 
The double share of a father in the acquisitions of a son 
is not recognized in the Mithila School, and the double 
share of an acquisition involving expenditure of joint 
funds is rested on the texts of Vasishtha and Yyasa, but it 
is not held applicable to those gains of science and valour 
which are stated by Eaty&yana. 

The time of partition is another point of contention be- tIim of 
tween the Mttaicshara and Dayabhaga. The nature and P^^^^* 
origin of this conflict of opinion has been briefly dis- 
cussed at the commencement of the present Lecture. In 
comparing the rules of JimQtavahana with the early law 
on tiiis subject, it will be found that his opinions are, on 
the whole, more conservative than those of Vijnane9vara, 
though the latter is the earlier writer of the two.^ For According 
the rest JimQtavahana's doctrine is very simple, and may '?''»« 
be briefly stated as follows : — There are in the main two uhlga. 
periods of partition, one after the death of both parents, 
when every coparcener is free to demand it, and the other 
during the life of the father, at his own desire (II. 8; I, 
35, etc.) For the term " the father s death," he substitutes 
in other place (I. 38 — 44), "the cessation of the father's 
ownei-ship," which may follow on his degradation or on 
his becoming indifferent to wealth as well as on his actual 



* That the text of TAJnnvalkya (II. 121), regarding the eaaal owner- 
ship of father and eon in property anceetral, in in the Mitikshari School 
explained aR iropljing that a partition of the family property is deraand- 
•hle at will hr the none Bnt this text doee not contain any reference 
to the time of partition, and the precisely analogone text of Viehpa 
(XVII. 1, 2) lavs down the name propoeitlon in regard to a partition 
made hy the father. Therefore tlie cnnal ownership attributed to father 
and son can only mean that the father s power of nneqdal distribution 
is reetricted to his self-aoqnired property. This is the interpretation 
proposed by Dhare^vara. and it is ono of the three interpretations men- 
tioned in the Dayahhsga (II. 9 — 10. (>tc.) for the purpose of avoifling 
the conclusions arriTcd at in the Mitnkslinrn. 7'ho text of Ritriiyana 
(see above), on which the fntbor'n riglit to a double share of his son*s 
acquisitions is rented in the Dnjabhnga. is quite correctly translated in 
that work, whereas its meaning is strangely twisted in the Viramitro- 
daya HI. and other Digests of the Mitikshars School. In some oases, the 
difference of interpretation rests on difference of reading. It has been 
shown before that the Bengal reading of the imfiortant text of 
Caukhalikhitarogardiuff the father's consent to a partition is more likely 
to be the genuine one than the reading of the other Digesta. For the 
text of Nsrfula (XtlT. R). the reading of the MiUkrhari (I. 3, 7), is 
countenanced by all MSS. of the Narada-Smfiti to which I hare had 
access. But this difference of reading is of no great consequence. 
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LxcTUBB demise. He also refers in one place to a partition made l)y 
J^ the father at the special request of the sons (II. 86 — 88). 
But he refutes the opinion that the sons have a birth-right 
interest in the propeity of their father ; for, if that were 
the case, partition would be demandable even against the 
father'H wish (I. 19). This, it appears, was a monstrous 
doctrine in the eyes of JimuUvahana. A right to enforce 
a partition on the part of the sons does not even arise 
when the father has been incapacitated by reasons of old 
age, etc. (I. 42-43). The fathers right to institute a parti- 
tion is restricted in the case of ancestral property, by the 
condition that he must wait till the mother is past child- 
bearing (I. 45). Among collaterals, each coparcener may 
demand a partition of ancestral property at aii}' time (III. 
1, 16, etc.) The rule that partition in the same case should 
be delayed till after the mother's death (III. 1.1 — 14,&c.), has 
been abrogated by the later writers of the Bengal School.^ 
The question as to the right of females t<> demand a partition 
need not detain us here.^ If one of several collaterals 
wishes for a separation without demanding a share, be- 
cause he considers himself able to earn his subsistence by 
himself, his separation may be effected by giving him a 
trifle, in order to prevent future litigation with his heirs 
(III. 2, 28). The original import of the texts on which 
this rule is founded has been pointed out in the last Lecture. 
AeeordiiiK In his interpretation of these texts, Jimutavahana is 
Mitik- backed b}*^ the writers of the Mitakshara School, with this 
tbari. characteristic diflerencc, that these writers have the separa- 
tion of sons in view, instead of the separation of collaterals. 
Under the Mitakshai-a, sons may not onl}^ demand a separa- 
tion with a nominal share, but they may ask a full shai^e at 
any time, as far as the ancestral property is concerned. Even 
of the self-acquired property of his father, a son may 
demand a partition, and institute it against his wish in two 
cases — either (1) when the father's sensual desire and his in- 
terest in wealth is extinguished and the mother is past 
child-bearing and the daughters are married, or (2) when 
the father is disabled by lasting illness, mental infirmity 
or extreme old age, or unworthy to hold property on 
account of his addiction to vice. Including partition in- 



* See Dayabh. III. 1. 1 notes ; Dayakr. YII. 2. 

* See below, p. 183. 
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stituted by the father hiinBelf and partiiion after the Lbcturb 
fathers ileath, the times for partition under the Mitak- ^^' 
shara are four. On failure of sons, the right to demand a 
partition descends to tlie grandsons ; on failure of grand- 
sons, the later Digests extend this right to the great-grand- 
sons. 

That the sons should be authorized in certain cases Char«ettr 
to demand a partition of their father's nelf-acquisitions yif^j^^i^^ 
seems a thoroughly anomalous theory no doubt and one doetrinai 
strangely opposed to the strong sense of the deference due 
to elders, which pervades the Indian Law. Even their 
right to demand a partition of ancestral property at any 
time has been recently contested.^ Nevertheless it is im- 
possible to doubt that these two propositions are actually 
contained in the Mitakshara, and that the Mitakshara 
doctrine has been consistently interpreted in that sense in 
all the subsequent Digests of the Mitakshara School The 
most decisive passage in the Mitakshara itself is in I. 5, 8,^ 
where a distribution of the ancestral estate is said to 
take place solely by the wish of a son, even in spite 
of the mother being capable of bearing more sons and 
the father retaining his worldly affections. The natural 
inference is, that even in the case of self-acquired property 
a partition may be instituted by the sons, where the 
mother is past child-bearing, etc., as stated before. The 
same doctrine is positively stated by Apararka. After The oUht 
having laid down that in the case of ancestral property ^^^T* 
the sons possess an equal right with the father to institute Soaiheni 
a partition, and may compel him to distribute it, where he BcbooL 
does not wish for a division, he goes on to say that even in 

• Nelson *8 Tiew of the Hindu Law (1877), m^i7. Mr Nelson, in order 
to proTe the fallacj of the doctrioe deduced from the Blit&kJihari, has 
quoted a number of old texte which nre opposed to that doctrine. 8o 
Uiej are no doubt ; but thin fails to prove anything in refpard to the 
opinions held bj VijnanoQvarahimAolf Mr. Nelson's analysis of Mitikah. 
I. f). 1 — 7 is baiiod soIoIt on (/olnbro<tkc*s renf1in|f, and d(MM not stand tho 
test of a comparison with the Hanskrit original. $ 3 has been misunder- 
stood. This para, in CoIebrooke> translation is indeed " couched in sin- 
gularlj obscure and unsatisfactory terms." It may be translated liter- 
ally as follows: " Supposing Ihe father to be divided (from bisooparoe- 
ners) or to have no brothers, shall the estate, which has been inherited 
from the grandfather, not be ditided at all with the grandson in that caae, 
because it has been directed that shares shall be allotted in right of the 
father if he is deceased (and not otherwise) ; or admitting partitiona 
to take place (in that case), shall it be institntod by the ohoioe of the 
father alone : in order to remove the two donbta, which might thus b« 
entertained, the author tays.** 
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Lboturb the case of property acquired by the father partition may, in 
^^' certain cases, be instituted by the sons under two texts of 
Marada (XIII. 3, 16), and one text of ^nkha, — that is to 
say, the sods may institute or demand a partition of their 
father's self-acquired property in all those cases which 
are mentioned in the Mitakshara,^ and basides in the case 
of his being influenced by wrath or engi*o.ssed by a beloved 
object (voluptuous).^ It is true that Apaiurka, much like 
Jiumtavahana, ordains that a partition by the sons shall 
be delayed till after the death of the mother, in case she is 
capable of undertaking the management of the estate.' 
He also says that the eldest sou shi^U act as guardian of 
the rest, while they are minors or have not al^lved the 
study of the Veda. The doctrine of the Smritichandrika 
regarding the right to demand a partition is founded on the 
same texts as the doctrine of Apararka. Only Devanna- 
bhatta quotes a text of Hanta (I. 30-81), under which 
the loss of vigour and remote absence of the father have 
to be added to the other reasons which make a partition 
demandable by the sons. As regards that occasion for 
partition, where the father is free from defect but indiffer- 
ent to wealth, etc., he argues that it presupposes the consent 
of the father (1. 35 — 37). That all these rules are applicable 
to self-acquired property, is not expressly stated, but it 
follows from the reason of the law.^ The same may be said 
of the dissertations of Madhava and Varadaraja on this 
subject, which are nothing but brief extracts from the 
Mitkkshara. A very copious exti-act from the Mitakshara, 
which includes all the more important passages on the 
subject under notice, is to be found in the Sarasvativilasa.' 
Benares In the Benares School, the Viramitrodaya and Yivada- 

Schooi. tandava repeat the doctrine of the Mitakshara and defend 
it against the objections raised by the Bengal writers and 
by I)hare9vara. This early author had explained the 
text of Tajnavalkaya (II. 121) as a mere prohibition of 



* The Anyatha^astrakarin of Apararka aeema io oorrespond to the 
AdharmaTartin, '* one addicted to yice,** of the Mitakshara (I. 2, 7) ; both 
terme are rather vague. 

* (i1^ the Sanskrit, tee Appenduo.) ' Ibid. 

* See the tranelator^e note, p. 102. 

* If the text quoted in S 80 had been oorrectlj rendered in the oorree- 
ponding part of Colebrooke't Digest, it would foUow that a father 
might refuse in any oase to give his consent to a partition. Boe, how- 
eyer, Smritichandr. VI. 1, note. 
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uneaiial distribution according to the pleasure of tlie father. LicruRri 
Against this, the Viramitrodava (69) declares that this ^^* 
text relates to the time as well as to the mode of parti- 
tion. The periods of partition are reduced to three in 
the Vframitrodaya, and this seems to be an effect of the 
Bengal doctrine regarding the time of partition. The 
question to be investigated in every case according to the 
Yiramitrodaya is whether the father has ceas^ to be 
worthy or capable of independence or not ; if he has, the sons 
may institute a partition against his wish. This is meant 
to explain the Mitakshara Law and not to supplant it. 
For, says Mitrami^ra, if the law were interpreted other- 
wise, great confusion could arise. It would be unreason- 
able to suppose that the circumstances mentioned by the 
sages should sometimes conjointly and sometimes singly 
operate as a cause of partition,. and it would be difficult to 
discriminate between the principal and concomitant causes. 
On the other hand, the similitude of this theory with the 
Bengal doctrine is obvious enough, especially as the text 
of Qinkhalikhita is quoted according to the Bengal version 
of it, though it had been previously mtroduced as a text of 
^nkha according to the reading of the Mitakshara (p. 46). 
The Madanaparijata gives a brief extract from the Mitak- 
shara. The Vaiiayanti,* in commenting on Vishnu (XVII. 2), 
observes, that the equal ownership of father and son does 
not give the latter the right to demand an equal division, but 
makes partition demandable by the sons even during the life 
of the father.* The corresponding Section of the Mayfikha 
(IV. 4. 1 — 7) is very brief, butitissufficientto prove thegeneral 
agreement existing between that work and the Mitakshara. 
In regard to the times of partition, the MavOkha adheres 
to a strictly literal interpretation of the Mitakshara doc- 
trine and of the texts on which it is founded. This leads 
to the recognition of five distinct times of partition, the 
extinction of the father*s temporal passions and the cessa 
tion of the mother's courses l)cing reckoned as separate 
occasions. The previous marriage of sisters is added as 



* Id one place (49) the Viramitrodaja retern to deinndation knd the 
like as creatini^ a right in the soon to demand a partition of ancestral 
property eren. The nae of the particle eren (.apt) in this paiwige may 
perhape be interpreted aa an ezprem recognition of the principle, that 
the tame right exiata in property acquired by the father. 

* (For the Sanskrit f tee Appendix.) 
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a concomitant condition in both of these casea Another 
difference between the Mayukha and Yiramitrodaya might 
seem to exist in regard to the Law of Representation. The 
texts of Devala and Katyayana, on which the great-^prand- 
son's right to pai-titioii and succession is rested in the 
Yiramitrodaya, are in the Mayukha restricted in their 
application to tlie case of reunited coparcenera (lY. 4, 
21 — 23). The Mayukha contains, hc»wever, another passage 
(lY. 1, 3)^ which shows it to agree witli the other modern 
Digests in extending the right of representation to the 
fouith genei-ation inclusive. 

The Yivadachintamani does not say anywhere that the 
sons may demand a paiiition in the father's lifetime ; on 
the contrary, tlie author of this work quotes the text of 
^nkha regarding the case of a doting father, according 
to the Bengal version, in coi^firmation of the principle that 
the independent property of the father must be kept 
intact and cannot be divided by the sons against his will.' 
From the fact that this rule is expressly given in regard 
to the father's independent propei-ty only,' ancesti-al pro- 
perty might be supposed to be divisible against the will of 
the father. But this is nowhere stated, and the difference 
between ancestral and self-acquired property under 
Mithila Law comes out in the mode of partition only, and 
is of no consequence for the time of partition. It is a 
significant fact that the text of Yajnavalkya and the 
analogous texts of other Smriti-wiiters on the equal 
ownership of father and son in property ancestral are 
nowhere quoted in the Yivadachintamani. 

Before closing this subject, I must not omit to note tliat, 
judging the Mitakshara doctrine on its merits, it is hardly 
possible to take a favourable view of it. It is too much 
opposed to the old text-law and to modern usage to be 
lo<>ked upon as more than a theoretical development. 

In regard to partition during the minority of one or several 
coparceners the same conflict prevails between the Digest- 
writers as in the Smritis. Thus Apararka refers the texts of 
Manu (IX. 105) and other writers about Primogeniture to 
the guardianship to be exercised by an eldest brother over 

■ See, too, Mandlik 33, note 1. 

* Tagore 226. See 229, where it is said that the fatber'a Mlf-ao- 
quired property shaU be equallj divided by the 8ont after hia death onlj. 

■ Thia appears from the Sanskrit text, p. 226. P. 0. Tagore't rendering 
of thia paiaage ia somewhat loose. 
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his junior hrothers while they are minors, and qaotes with Lboturb 
approval the text of Ratyayann, which prohibits partition ^ 
during the minority of a coparcener. He even extends 
this prohibition to tfie case where their regular course of 
Vedic study has not been completed by all coparcenera.^ 
The Vframitrodaya rests its contrary opinion on another 
text of Katyayana.' This view, which is certainly the 
more reasonable one of the two, has not become law. 
Proved pregnancy, on the other hand, is still considered as 
a bar to partition in any case where the birth of a son 
would aild to the number of sharers.' 

The opposite tendencies which we have seen at work in Mode of 
the law regarding the periods of partition, are equally ^^^? 
exhibited in the conflicting opinions about the mode of u> tbo "' 
division. The Bengal writers show themselves anxious D*y*bMf« 
to uphold the father s discretionary power over the pro- 
fierty. The Mitakshara School cuts down his rights, and 
places him in the position of a mere manager. It is only 
m regard to self-acquired property however that the 
fathers unlimited power of disposition is recognized in the 
Dayabhaga. Such property may be distributed at pleasure 
by the father, and he is even at liberty to withhold it 
entirely from partition (II. 16, 17, 57, 68, 76, 81, 82, etc.) 
The remark that the a^ljustment of the shares in the case 
of an unequal distribution nhould be governed by lawful 
motives, such as partiality for a picus, or compassion on an 
incapable, son, is perhaps in the nature of a moral injunc- 
tion rather than of a law (II. 74, 83). To ancestral mov- 
able pro|)erty the same principles are applicable as to the 
self-acquired property of the father (II. 22, 23V The extent 
of his interest in the acquisitions of a son has been dis« 
cus.sed before. Of ancestral immovable property he can- 
not retain more than a dniible share, and as regards the 
distribution of the remainder he can onl}' choose between 
two modes of division :* equal division, and division with 
the customary deductions in the order of seniority* 

* (For tht Stimjikrit, tee Appendix.) 

* Virnm. 90; Wft«t nnd Buhler II. S-9 (1. ed.) 
" Mil. I. r>. 12 ; Majne. § 396. 

* In judn^inff thill rule, it is neoowmry to bear in mind what Jimfita- 
YnhanaiaTfi (III. 2. 27) about partition with dcdnctions after the father's 
death. The obfierTation that " pereons of the prennnt daj do not enter- 
tain inach Tcnerntion for their elders, and that elder brothers de«irinir of 
deflncie<1 aHotnientfl are now rare/* holds good equally in a partition 
made bj the father. 

9 
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Lbotitbb (II. 37, 50, 76, 79). This rule holds good eaually in a 
^^' partition of any part of his property which he makes at 
the special desire of the sons (II. 86, 87). 

All the principal doctrines of the D&yabh&ga have been 
adopted by the later writers of Bengal. In examining the 
texts on which these doctrines are rested, they will be 
found to be on the whole deducible from these texts with- 
out an artificial method of interpretation, though this is 
pccasionally resorted to by Jimutav&hana. What is parti- 
cularly important, in his inteipretation of the well-known 
text of Yajnavalkya (II. 114) on partition by a father, 
Jimutavahana is backed to a certain extent by a standard 
old writer of Western India, viz. Apararka. This text of 
YajnavalkYa, says Ai)ai*&rka, refers to three modes of 
division of self-acquired property : unequal division accord- 
ing to the pleasure of the father, unequal division with 
the customary deductions in the order of seniority, and 
equal division.^ Jimutavahana is of the same opinion, 
except so far that, according to him, the first mode of divi- 
sion applies to self-acquired property only, whereas the 
two other modes concern the distribution of ancestral 
property (II. 79). The opinion of the Bengal writera is 
also shared to a certain extent by Nandapandita, who, in 
the Yaijayanti (XVII. 1), refutes the doctrine of the 
Mitakshara,' and by the Mithila writers.' The case is 

* (/</r tfu Sanskrit, sec Appendix.) " It ia certain that by the wonia 
(of Yajn. II. 114), Let him aeparate hia aona at pleaaure, an arbi- 
trarily unequal mode of division by the abaolutoly free choice of the 
distributing (parent) ia referred to. Narada aaya on thia subject : For 
such as have been separated, etc. (XIII. 16). It muat not be argued from 
the use of the phrase ' the father is the master ' (in the text of Narada), 
that thia text refors to the specific deductions mentioned in (other; texui. 
For the master in a diviaiou with specific deduction is not the father, but 
the Uw (Costra)." 

* (/br the Sanskrit, tee Appendix.) The assertion of the Mitikihari 
that the words ( in Yaju.'s text II. 114)** liet him sepiirate hia son at 
bis pleasure," do not refer to an independent mode of partiUou, and that 
partition with deductions and unequal division are the only two moilea 
of distribution mentioned in this text is refuted by the texts of Viahtm 
Brihaspati, Katyayana, Nara<la, and othera, aa being opposed to the des- 
cription in these texts of arbitrary diyision as an independent mode of 
diiitribution." 

" Vivadaohint. 224—80 (Tagore). See, too. 232, where the right of the 
father to a double share ia aaid to apply in the case of anoeatral pro- 
perty. Tagore (p. 230) has adopted Colebruoke'a translation of the text 
of Yajnavalkya (II. 114, see IMiUksh. I. 2. 1). The whole of Vachaspati- 
mi9ra*s disquisition shows, however, that he did not interpret thia text 
in eonfurmity wiih the Mitiikshara, but that he followed Apararka and 
^le resL 
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isimilar as regards the interpretation of T&jnava1kya*8 text Lboturb 
on the legality of an unequal distribution made by the V^- 
father.^ 

Viinane^vara and his followers construe the leading text The Mitik- 
of lajnavalkya in an essentially different manner, and "*'*{i, 
only agree with Apar&rka so far that they refer it to self- '^ 
acquired property exclusively. In their opinion, the differ- 
ent modes of division mentioned by Y&jnavalkya are not 
more than two in number; the partition with deductions 
and equal partition being mere amplifications of the 
arbitrary mode of division, which is described in the first 
half of the text. Tliis interpretation is partly based on 
philological grounds, and in part on the obvious injustice 
of a mode of division, under which, «. gr., a lakh of rupees 
might be given to one son, a single cowrie to a second, 
and nothing at all to a third. The partition with deduc- 
tions is declared obsolete further on in the Mitftkshari 
(I. 3, 7) and Mayukha (IV. 6, ii) and other works of Ihe 
MiUlksharft School. The Madanap&rij&ta omits all the 
texts relative to an unequal partition, except one text of 
Manu (IX. 112). There are many other analogous texts 
of Gautama and others, says Vi9ve<;vara ; but these have 
Itcen omitted for the sake of brevity, because unequal 
partition is obsolete.' The VivadaUindava lays down 
generall}^ that in the present (Kali) age partition should 
always l)e enual and never unequal.' The only inequality "Hie doable 
allowed in the Mitakshara consists in the retention of a be rttaintd 
double share by the father. But the validity of this rule ^V}^ 
IS restricted to self-acquired property, and of course it does 
not apply in the case of a division against the wish of the 
father. The Mitakshara doctrine is implicitly followed in 
the Saras vatlvilasa (§ 217) and Madanaparijata ; only the 
latter work pounds the father s right to a double share on 
the t^xt of Vasishtha on self-acquired property rather than 
on the texts of Naradn. The otner Digests show a decided 
tendency to put further restricrtions on this privilege of 
fathers. This is effected chiefly by means of the text of 
^nklialikhita, which treats of the double share to be 
awarded t^ an Ekaputra, " father of an only son." The 
Mayukha,* Viramitrodaya(n3),and Vivadatandava,8trangely 



• Diynbh. II. 7R ; MiUikh. I. 2. H. 1 1 

' ( Fnr th^ S/inMkrit. »rf ApprtttHx.) ■ Ibul, 

* IV. 4, 12 : Mandlik. 42.41. 
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Lkotubs enough, take this term to denote " the father of an eminent 
^^- son ; and the two last-named works explain that it is 
equitable to award a double share to the father of an 
eminent son, because such a son is capable of gaining his 
subsistence by himself. There is also a passage in the 
Yiramitrodaya (70), in which equal partition between the 
sons and parents is declared to be the prefemble mode of 
division under a text of Katyayana. The Smritichandrika 
(n. 1, 29 — 36) gives the text of Cankhalikhita its natural 
meaning,^ but qualifies it by a text of Harita, so as to 
arrive at the conclusion that the right to retain a double 
share obtains in tlie case of an aged father, but not other- 
wise. It quotes likewise the text of Katyayana {ibid, 37). 
The Madhaviya (9-10) places the i-etention of a double 
share by the father on a par with the other modes of 
unequal partition, which are aeclared obsolete in the present 
age of the world.' 
The son The rights of after-born children are a fruitful theme 

paraaooT ^^^ contention with the Indian Jurists. The Smritis, as 
shown before, contain two conflicting sets of texts in 
regard to this subject. The one set directs the re-opening 
of partition in their favour, the other set cuts down their 
rights so far as to give them a claim to their father's share 
only. When the era of Commentators arrived, those texts, 
which allot a share to the scm bom after partition, were 
restricted in their application to the posthumous son of a 
father, brother or other coparcener, and the further condi- 
tion was added that the mother's pregnancy must not have 
been known at the time of division, as in the conti-ary case 
the division had to be delayed till after her delivery. This 
rule was deduced from the text of Yasishtha, which at firat 
seems to have recorded a mere local usage. It would cer- 
tainly have been an inconvenient proceeding to open up the 
partition again whenever a new sharer was born, and the 
rights of sharers neither born nor conceived at the time of 
partition were sufficiently protected by giving them a claim 
to the entire propert}' of their father, where he was separate, 
or to a share, where he had reunited with his other sons. 
The Mltakshara, by splitting up the text of Yajnavalkya 
(II. 122) into two independent sentences, has contrived to 

> See aboYe, p. 119. 

' Varadaraja restricts tbe double ebare to tbe case of * inherited 
property ; ' could this be an erroneous reading f 
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intro<lucc bi>t1i of t1)C.<«o rules info that ioxt, and has been Lboturb 
followed in tins by Madhava (13-14), Apatarka, Mitramicra^ Vi- 
and others. Devannabhntta,' Kainalakara, Nflakantna,' 
Vacha«patimi9ra* and others rejecting this forced construc- 
tion, consider the whole text of Yajnavalkya as applicable 
to the case of a posthumous son, the pre^ancy of whose 
mother had been unknown at the time of division. Jimuta- 
vahana (Chapter VII.) differs from these writere so far that 
lie refers the texts of Yajnavalkya and Vishnu to an illegal 
division of hereditary property by the father, whereas the 
otiier texts, according to him, apply to a division of self- 
acquired property by the father. This opinion is connected 
with the peculiar views of Jimutavahana regarding the 
illegttimivcy of a partition made while the momer is still 
capable of bearing children. 

The mode of division in the case of offspring of mixed Castadb- 
marringes continued to form a subject of discussion with **"***®"*' 
the later Jurists, though such marriages had become 
obsolete long before their own time. The only case in 
which the Law of Partition is influenced by caste distinc- 
tions is where a ^udra has begotten a son upon a D&sL 
The partition and rights of such persons will be discussed 
in the Law of Inheritance. 

The maintenance of those female family members who Righto of 
are not specifically named as sharera in the texts on parti- '«•"•'••• 
tion, and of disqualified males and the defrayment of the 
marriage expenses of unmarried females, is a charge on the 
estate. The Law of Maintenance, as it is administered by 
the Courts, has been chiefly developed by statute. The 
scanty provisions of the Indian Jurists on this subject are 
scattered through the Chapters on Partition, Succession of 
Females, Reunion, Exclusion from Inheritance, and Criminal 
Law. How far the Indian Law goes in providing for females 
connected with a family may best be gathered from the 
fact that even concubines and married women who do not 
rank as legitimato wives have a claim to be maintained. 
This rule, it is true, has been deduced from the old texts 
by means of an extremely forced interpretation of those 
texts in which the duty to maintain a widow is declared. 

• Vfrani. 92-91. • Smfitich. XIII. 17—19. • Mnyukha IV. 4. M-SS. 

* Vivndach. 275 (Tagore). It shoald be obMryed. howeror. that theae 
writers havo rocoarae to divers contrivances of a similarly ariilloial 
oharacter in order to remove the seeming oonfliot between the first and 
•eooud hemistiobs of this text. 
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Leoturb In order to make these texts agree with the modem law, 
^ which constitutes the sonless widow an heir, instead of 
awarding her a maintenance only, they were said to relate 
t4» conculiines and other women not ranking as legitimate 
wives. However little foundation there is for this inter- 
pretation, it appears to have been universally received,^ and 
may therefore be supposed to express the popular feeling 
of the period. Nor is it improbable that the same feeling 
may have existed in the Smpiti period, with its lax views 
in regard to the relations to tlie sex, which are so strikingly 
exhibited in the laws regarding subsidiaiy sons. 
Where no Here the question arises whether the right of main- 
•Meu. tenance attaches in every case, or subject to the exist- 
ence of assets only. Direct statements bearing on this 
subject are somewhat rare in the Treatises on Inheritance, 
but the real opinions of the Jurists in this matter may be 
ascertained by an examination of their views regarding 
the liability for debts and the mutual obligations of family 
members. The Law of Debt, which is trea^ted very amply in 
all the Indian Digests, and has been a favourite topic even 
in the time of the Smriti- writers, does not fall within the 
range of these Lectures.' Let me point out merely that the 
English principle introduced by the Courts that the liability 
for debts is in every case co-extensive with the assets 
inherited from the debtor, however equitable in itself, is 
entirely foreign to the Hindu Law. The liability of the sons 
and grandsons for debts contracted by their father and 
grandfather, is utterly independent of the possession of 
assets left by them. The same principle would seem to 
apply a foi'tiori to the maintenance of near female rela- 
tives. But the obligation of maintaining them is more- 
over enjoined in the most unconditional terms by Eamalft- 
kara. He says that it is incumbent on the sons and grand- 
sons to maintain indigent widows and daughters-in-law, 
though no wealth of the father may be in existence.' Tet 

> Mitaksh. II. 1, 28; Smritich. XI. 1, 36, 38, 42, 49 ; Viram. 170—178; 
Dmyabh. XI. 1, 48. etc. Similarly, where an illegal marriage has been 
ooutracted, the bride being related to her husband in a prohibited degree, 
or otherwise inoligible, she has neyertheless a olaim to maintenanoe 
against her husband and^ his family. This appears olearly from tezia 
quoted in Raghunandana's Udvuhaftava and other works. 

* The rules of the Smritis ou the Law of Debt have been analysed by 
the author in Das ind,Sohuldreoht (Transact, of the R. Bavarian ▲cademy 
of Science for 1877). 

" {Ibr the Sanskrit, see Appendix.) ViviUlataQdaFa, Section on Stridlutfia. 
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this is precisely what has been doubted in a well-known Lbotuib 
Bengal case.^ In reality the claim of the female family ^^ 
members to maintenance does not become extinct either 
through the absence of assets, or in the somewhat analo- 
gous case of a separation of the coparceners having taken 
place.' It is perfectly true that the much canvassed passage 
fif the Smritichandrik& (XI. 1, 34), which has been adduced 
by the opponents, denies the claim of a widow to be main- 
tained by anv other coparcener of her husband than him who 
has taken his assets. But if this rule, isolated as it is, 
proves anything, it is this that in selecting the widow's 
guardian among her husband's coparceners, the first ques- 
tion to be answered is this — Whicn of these persons has 
assets of her husband in his hands? The case of one 
leaving no assets is not provided for by this rule.* 
Other passages bearing on tne same subject are the follow- 
ing : — Virtuous daughters-in-law, who have no sons, are 
stated to have a right to a starving maintenance in a text 
of ^nkha, which is quoted with approval in the Yivada- 
chintamani (291 Tagore) and other works. Nandapandita, 
in commenting on Vishnu (V. 113), says, that the prohibition 
to forsake a relation extends to all persons mentioned in 
a text of ^nkhalikhit&: " A mother must not be aban- 
doned, nor must anv virtuous Sapinda be abandoned." 

The Smriti doctrine, that the common liabilities have to DWldoa •! 
be divided in the sahie way as the assets, has passed '^'l^'^i^*** 
unaltered into the Digests. Partial division as regards SiviakMu 
the property is not expressly referred to either in the •»<' ^^p- 
Rmritis or in the Digests. That it was an old and common ^^^Ji^ 
practice may be inferred from the rules about indivisible 
pro))erty. Partial partition as regards the owners must have 
oecome common, as soon as each coparcener obtained ihe 
riffht to demand a partition. A partition of profits (Phala- 
vibh&ga) is also specifically mentioned in several Digests. 
All the writers of the Mitakshara School are agreed about Righu^f 
the principle that the widows and daughters of predeceased ^^JJJ^ 
undivided coparceners, who have left no sons, can never S!ld«r 
claim more tlian a maintenance. They restrict the rules MiuiabwA 

■ Majne, § S76. 8e«. partionlarly. Went k Bflbler, 346--263. 

• 8m WMt #c BQhler. 2.31—246. 

' It U worthy of remark that thii rule it oot repeated together wfth 
the rest of De?annabhatta*t statemeDta on thU subject io the SarasTatl- 
TiUsa (§§ 620—626). In { 622 the dntj of a father to pro?ide for hii 
soii*8 widow is stated nnconditionally. 
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Lkotubb of the metrical Smritis regarding the rights of these and 
^^- other females to a share to the wives, mothers, sisters, etc., 
of those coparcenera between whom the division actually 
takes place. Where the coparceners choose to remain 
united, all their female rehitions may claim a maintenance, 
nothing more. The same rule, according to some writers. 
The widow obtains even where they separate. Thus the view that the 
8m uu''^ mother's right to a share at a division among brothers 
obandriki. amounts really to the setting apart of a portion sufticient 
for her maintenance, which shall never exceed a son's 
share, is elaborately put forth in the Smritichandrika (IV. 
4 — 17, 29) which grounds this doctrine on the Yedic text, in 
which the incapacity of women to inherit is declared. In 
regard to the case of a division during the life of the 
father, the Smritichandrika (II. 38, 39), in accordance with 
Apararka and others, resorts to a literal interpretation of 
the text of Yajnavalkya (II. 115), under which the right 
of the wives to a share is absolutely limited to the case of 
an equal division by the father. Even in that case, the 
wives shall not take the shares themselves, but the husband 
(father^ shall take them on their account. It was no doubt 
somewhat difficult to reconcile the allotment of a separate 
share to the wife with the general principle of the perpe- 
tual community of wealth between husband and wife, as 
declared by Apastamba (II. 6, 14, 16) and Hailta. The 
opinion of the Smritichandrika on this subject was there- 
fore shared by the author of the Madanai*atna and others, 
but it was successfully refuted by the author of the Yiiu- 
Under the mitrodaya (59-GO), who points out that the shares of wives 
J'*'*™*^^* stand on a par with their Stridhana. As regards the mother's 
*^*'* * share in a division ailer the father's death, the literal in- 
tei*pretation of that term, which is given by both of the 
two oldest Commentators of Yajnavalkya, viz,, Yijnane9vara 
and Apararka, is followed in the Madhaviya (15), Maj'ukha 
(lY. 4, 18), Viramitrodaya (79), Yaradai-^a's Vyavahara- 
nirnaya (9-10), Yivadachintamani (240 Tagore), Vivadatan- 
dava, Yaijayanti (XYIII. 34),^ Madanaparijata. In some 
of these works, such as the Madhaviya and Yivadatan4ava,' 

> The Vaijajanti, however, Umita this rule to movable propertji 
because women are iuoapable of holdiog immovable property under a 
text of Bribaspati. 

' {fbr iha Sanskrit, tee Appendix.) *' But io the Smfitiohandrika it it 
•aid that a mere maintenance ahall be given when the propertj ia large, 
and a son's share when it is small. However to a woman having a ton, a 
•on's share shall be allotted ; one having wealth shall take half a thara." 



MODERN LAW OF PARTITION. 1S7 

the opposite doctrine of tlie Smriticliaiidrika is expressly Lbctueb 
reruteu. The doctrine of the Sinritichandrika is, however, ^^' 
upheld in tlie Saras vat! vilasa (§§ 100 — 118) as far as parti- 
tion after death is concerned ; and in regard to partition 
during the life of the father, the author of that work 
seems to assent to those who place the determination of 
the share of a wife entirely at the option of her husband 
(§§ 68 — 79, 112). He also quotes the view that this ques- 
tn>n, especially in the case of Cudras, has to be determined 
by custom (§§ 79, 118). Alodcrn custom in Southern 
India appears to correspond to the doctrines of the Smriti- 
chandrika and Sarnsvativilasa.^ But in the other provinces 
custom seems to vary, and there is no g!*ound for the 
present for deviating from the teaching of the authoritative 
works, which is distinct and uniform in those provinces. 

Those works' which follow the Mit&kshar&* in this wbere the 
matter have generally adopted the other doctrine of Vijna- E**TJT*^ 
ne9vara as well, that where a woman is already possessed 
of Stildhana, she is to take so much property onf}' as will 
make her allotment equal to a son's share.^ Many works of QowtitHi 
the Mitakshar& Schoor agree in stating that on a partition ** ,'^/Jj|^ 
after the father s death,' stepmothers may claim a share as moUMr.Me. 
well as mothers, and they found this opinion on the text 
of Vy&sa, under which sonless stepmothers and paternal 
grandmothers are declared to possess the same right as 
mothers, or on a text of Brihaspati. Some writers include 
the step-grandmother, because of the term ' Sarvah ' (all) in 
the text of Vyasa. The Viramitrodaya (79—81), VivAda- 

I Mayne, § 402. 

* The VividachiDtimani (2.^1 Tagore) explains the firat text of Tijna- 
valkja differently, as declaring equality of divinion between the seTeral 
wives. The English rendering of thici pamage is very loose. 

" Golebrooke has been censured for introdnoing the term ' life-portiont' 
into the first text of Tajnavalkya (Mit. I. 2, 8). See Nandlfk, 218.2. 
Bat this is a misprint of the Madras edition. The original edition haa 
lihi portions. 

* The Madanaparijita, while assenting to this doctrine, notices a literal 
interpretation of the term ' a half * as well. Thus, if a son*s share were 
to amount to ten Nishkns. the mother would take five Nishkas. 

* Apararka, Smfitichandriks (IV. 7). SarasTaUvilasa (§ 100). read " The 
tonleM wives of the father" for "The wives of a sonleas father ** in 
Mr. Fonlkes's translation), Bilambha^^t, Vivadachintamapi (240 Tagore), 
Midhaviya (1ft). Varadarija (9), Blnyukha (IV. 4, 19). 

" That in a distribution made by the father, a son*s share should be 
given to all the wives, no matter whether they have sons or not^ is express] j 
stated in some of these works only, such as the Viramitrodaya (19), 
VivadAcbintimapi {ibid,), Smfitichandriki (II. 1, 89), B&Umbha(ta|iki. 
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Leoturb tandava and Yaijayanti, however, distinguish between step- 
^^' mothers who have sons and those who have none. The 
former shall take a sou's share, but the latter can claim a 
maintenance only. The Yivadatandava extends this rule 
to step-grandmothers.^ These views, judging from the argu- 
ments used to support them, appear to l^ due to the influ- 
ence of the Bengal School. The same result has been 
arrived at in the Madanaparijata by a different process of 
reasoning, the texts of Vyasa and Brihaspati being entirely 
ignored in that work, and both texts of Yajnavalkya being 
refeiTed exclusively to equal participation of the sons with 
their own mother. This is, indeed, the plain meaning of 
these texts, and it is highly probable that yijnane9vara 
himself understood them in the same way as his eminent 
follower yi9ve9vara. There has been a great deal of con- 
troversy about this matter, which might have been avoided, 
if Colebrooke's rendering of this passage of the Mitaksharft 
(I. 7. 1) were quite exact. Thus ' his sons ' should be ' their 
sons.' It is true that B&lambhatta and Mitrami9ra con- 
sidered the stepmother to be included in the term Mdtd in 
the text of the Mitakshara, and the Subodhini is silent. 
But these facts do not diminish the weight of the opinion 
delivered in the Madanaparijata.' 
The fourth A similar conflict of opinion, as in regard to the mother's 
dauLliter? share, prevails in reference to the fourth share ordained for 
a daughter in a division among brothers. Only the opinion 
of those who hold that the term ' a share ' is indefinitely 
meant, is far older and far more general in the ca.se of thA 
daughter than in the case of the mother. In the lifetime of 

• 

* {For the Sanskntt see Appendix.) *' We say that the same inter- 
pretation holda good for the term ' graDdmother.* " 

' The mother's right to a share on partition under Mitakshara Law 
should probablj be restricted in another way also. The Madanaparijata 
says (for the Sanjikrit, tee Appendix) : — " In a division of snoestral 
property the mother does not take a share, but merely her own orna- 
ments and the like, because the two texts (of Yajnavalkya II. 116, 123) 
** If he." etc., and ** By those," etc., relate exclusively to property subject 
to the father's control alone." That the first of these two texts relates 
to self -acquired property only is equally stated in the Vivadachintanuu(d 
(127, 2.S0 Tagore), where the important word atra has not been trans- 
lated. No other Digest contains this restriction. As, however, the 
Mitakshara (1.6. 7) refers Yiinavalkya's text on (II. 114) on parti- 
tion by the father to his self-acquired property alone, it seems to 
follow, that the text (ibid. 116). which is merely an amplification of the 
rule regarding equal partition, should be interpreted in the same way. 
This is in accordance with the general policy of the Mitakahara Law, 
espeoially with its treatment of the Law of Stridhana. 
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the father, it was argued, it is left to the discretion of tlie Lroturb 
father to marry his daugliters, taking a gratuity from the ^^- 
bridegroom. How then should they he made sharers of the 
family property after his death.* Others pointed to the 
ohvious injustice done to the brothers by assigning a fourth 
of a brother's share to each si«ter, where the numlier of 
sisters and brothers is unequal.' The result was that the 
term " a fourth of a share " was declared to denote proi>erty 
sufficient to meet the sister's marriage expenses. This 
view is combated in such early works as the Bilitakshar& 
and MedhAtithi's Manubh&shya. It is attacked eanally, 
or tacitly disapproved, in the other Commentaries on Manu, 
and in the Mavukha (IV. 4, 40), Viramitrodaya (81 ), Vi\ Ada- 
tandava, Madanap&rij&ta, Yaijayanti (XVII (. 32). The 
klaclanap&rij&ta, after expressing disapproval of this view 
as being opposed to the MitAkshar& and to MedhAtithi, 
observes: — " Or this matter may be regulated by local usage.'* 
A similar opinion is expressed in the M&dhavfya (19). The 
Smritichandrik& (IV. 7, 18 — 48) declares that the daughters 
shall take for the purpose of nuptials, but not in right of 
inheritance, a fourth of a share, wnere the estate is large, 
and a son's share, where it is small. This view seems to 
have been bonowed from Medh&tithi, who says, that the 
term " a fourth share " designs the amount of wealth to be 
allotted to the daughter on her marriage in the shape of 
ornaments and other property. Where a fourth part of the 
property would not be sufficient for the maintenance of the 
sister, a whole share should be allotted to her up to the time 
of her marriage ; after marriage she shall take a fourth, how • 
ever small, her maintenance having to be defmyed by her 
hnsl)and.* The view that the sister shall onh' take pro|)erty 
snfficient for her nuptials in every case is distinctly 
advocated in the VivAdanhint&mani (Tngore 248), and less 
distinctly by the Bengal writers.* Under the Sarasvatf- 
vilftsa (§§ 133 — 145), the amount of property expended on 
the marriage of sisters depends solely on the pleasure of 



■ Thin view \n qnoted by MedhiUthi (on Manu IX. 118). 

* MiUkiib. I. 7. 12. etc 

* Qlo0t on Mann. IX. 118. 

* Bbarnchi. Aparirka, Tijnapati, the auibor of ibe Ratnikara, and 
oiben are cited an adherents of the name riew. At recarda Aparirka« 
the correctness of this statement is doubtful, though It is not eai>7 to 
make out his real opinion on this subject. 
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Leotubb the brotliors. Yaradaraja (41) makes it optional to follow 
^- either the Smritichaiidrika or the nuptial property doctriue. 
DeAnition Supposing the term 'a fourth share to be definitely meant, 
of ihe term the next questiou is as to its calculation. It is obviously an 
piirt!!"'^^*' ambiguous tei-m, and may denote either a part of the whole, 
or a part of the son's share, or a part of what the daughter 
would have taken had she been a son. Unfortunately, the 
Commeutat()i*s do not express themselves much more clearly 
on this point than the Smriti- writers themselves. Tlie re- 
marks of yijiiane9vara and of most other Commentators may 
be understood to mean either that the fourth pai*t of what 
a brother actually takes shall be allotted to a sister, or the 
fourth of what she would have taken, had she been a brother. 
The same ambiguity prevails in regard to the share of an 
adopted son, where a legitimate son nas been subsequently 
bom, and in regard to the share of a Qudra's illegitimate 
son, as will be seen in Lecture YIII. In the opinion of an 
eminent Benares Pandit, Dundiraj Dharma9astn, to whom 
I have proposed this difficulty, the sister ought to take a 
fourth of what she would have taken as a broUier, and an 
analogous explanation should be adopted in the two other 
cases. It may, however, be argued that both equity and 
the way in which the Smriti- writers themselves deal with 
the somewhat analogous case of a division of the estate 
between the offspring of mixed marriages would seem to 
speak in favour of the other explanation. Thus, according 
to Vishnu (XVIII. 38, 39), where there are two Brahman 
sons, and one Qudra son, the estate shall be divided into 
nine parts, of which the two Brahman sons together shall 
take eight parts, and the one Qudra son one part. Simi- 
larly, supposing there are two brothers and one sister, and 
one sister receives a fourth part of the share actually 
awarded to a brother, the property would in that casego 
into nine parts, and each brother take four-ninths. The 
third mode of computation, under which the ' fourth 

1)art * is reckoned as a fourth of the whole property, is 
>rought forward in a moditied form in the Smritichandrika. 
All the sisters together shall take one-fourth of the whole 
property, in case they are equal in number or more numer- 
ous than the brothers. Where the sistei's are less in num- 
ber than the brothers, they shall take less than a fourth. 
Thus, where there are two or three brothers and three 
sisters, the three sisters together shall take a fourth part 
of the property, each of them taking one-twelfth. Where» 
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however, there are two brothers and one sister, the sister Lbcturk 
takes a fourth part of a brothers share, i. 6., a sixteenth ^'• 
part of the whole propert}'.^ In the Dayabhaga, an analo- 
gous doctrine may be found, but its application is restricted 
to those cases where the property is small and the number 
of brothei^s and sisters equal. 

The Bengal doctrine regarding the rights of women on isighttof 
partition is characterized by the principle, that they have a JJ^/" 
right to demand |>artition in certain c&ses. The Introduc- 
tion of this new principle is connected with the peculiar 
views of the Bengal School regarding the widow of an 
undivided coparcener. The rules insulting from this and 
other peculiar views of the Bengal writers on the righta 
of women have been treated very copiously in recent works 
on Indian Law. Liet me only vindicate the corresponding 
part of Colebrooke's Dayabhaga (III. 2, 35) and Digest (V. 
3, cxxvi) against the reproach of containing a false trans- 
lation of an important text of Katyayana. The transla- 
tor of the Smritichandrika, who has i*aised this reproach,' 
was perfectly right in translating that text differently, 
where it occurs in that work. But Colebrooke had another 
reading before him (sv5myam) than that which is found 
in the Smritichandrika and other works (s&myam). This 
difference of reading lies at the bottom of the difference of 
doctrine which exists between the D&yabh&ga and Smriti- 
chandrik& doctrines in regard to the daughters share, 
where the estate is small. 

As for the signs of partition, the texts which treat of the Rvid«ne« 
nature of circumstantial evidence of divided status are "'p«iiii«»- 
quot^ed in nearly all the Digests. But the important text 
of N&rada or K&ty&yana, by which a limitation as to time 
is introduced into this part of the law, is not quoted any- 
where except in the Smritichandrikft (XVI. 14) and Saras- 
vativil&sa. Tlie latter work containsagreat deal of unpro- 
fitable speculation on the signs of partition (§§ 786 — 853). 



' Tbi« In tho Rmrhiobnndrikn doctrine in j«nhf«tnnoo. tbonjfh not In form. 
Nsriijnim (on Mnnii IX. 118) inontionii r totnewhnt nimiUr method 
of cfilcnlntion. bj wbiob tho ilnu^hters. if cqnnl or pn|»orior in nnmber 
to tbe brother*, take n fourth |>art of the whole pro|>crtj. Where, 
however. ,tb«»re in one Rioter and many brotheni. each brother baa to gire a 
fonrtb part of his share to the sister. This seeni« a ^erj nnfair mode of 
division, and tbe same may be said of some other modee, whioh are 
refuted in the 8ubo<lhini. 

* Bmfitich., p. 63, note 8. 
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Lboture The practical part of its doctrine on this subject may be 
^^' Slimmed up as follows: — 1. The first and most decisive 
sort of evidence in the case of a contested partition is 
written evidence, or the deposition of relatives, connections, 
respectable neighbours or other witnesses. Such evidence 
is called Jnapakahetu, 'proof of division,' litemlly 'chaitic- 
teristic causes/ 2. On failure of the characteristic causes, 
effective causes, E&rakahetu, have to be considered. This 
designation is given to the divera kinds of circumstantial 
evidence mentioned in the old texts, because where such 
circumstances have existed for ten years, they will bring 
about a division, even where no formal separation had 
taken place.^ Ten years is the ordinary period of limit- 
ation under the Indian Law .< If these sensible rules had 
been enforced by the Courts, they might have saved much 
litigation. 

Conoenied The texts relative to the distribution or redistribution of 

propertjT. jjijjg^^ embezzlcd, recovered, and wrongly distributed 
effects are quoted with approval in most Digests. The ap- 
plication of an ordeal, where property is suspected to have 
been concealed, is prohibited in some works under a text 
of Yriddhayajnavalkya. Other writers do not seem to be 
acquainted with this prohibitive rule, but the restriction 
with which the application of divine test is surrounded, 
e.g., by Jiigannatha, makes it probable that this custom had 
fallen into disuse everywhere 

SuppoMd Another conflict of opinion, which has been engendereil 

oUh«ro by ^y ^^^ ^^^ ^f M*"^ (^^- 213) ^>n the punishment due to an 
mn elder elder brother who defrauds his younger brothero, is also more 

cbeathiir ^^PP^^®"** ^^^^ **^1- This text, which declares an eldest bro- 
hisyounfrer thcr thus acting liable to forfeit his Right of Primogeniture 
brothert. ^^d jjig share and to be criminally punished, may be supposed 
to belong to a period when the discretionary power of an 
eldiBst brother over the family property was greater than it 
now is, and any abuse of this power was, therefore, threatened 
with the most heavy punishment. No one of the C!om- 
mentators of Manu, except Narayana, explains it literally ; 
they refer the term ' a share ' to the additional share due 
to an eldest son. This privilege having been abolished in 

* The second Hentenoe in § 796 should be rendered as foUows : ** The 
power of the efflcienc causes to even effect a separation, where it does not 
exiHt, will be ))ointed out further on." 

« Mauu VIII. 147 ; Yajn. II. 24 ; Nsrada I. 4, 6. 

■ Dig. V. e, occxxiv. 
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tlic iniilille period of Indian Law, it foIlowH that the right LBcruiiB 
to a full share is not forfeited by fraudulent practices on ^'• 
the part of an eldest son, or indeed of any son, supposing 
the text of Mann to be applicJihle to youiigor sons as well. 
This is precisely the view taken in the MitAkshar& (I. 9). 
Other old Commentators, however, such as Bharanichi and 
Dharecvara, who were followed by Rudradeva, went further 
than this and declared that the act was not even repre- 
hensible ;^ or they contended that it was not equal in crimi- 
nality to thefl.' The former view is attacked uy Vijnane9- 
vai*a (1. 9. 9 — 12). Most of his followers have entirely omit-' 
ted this speculative question from their works; and 
in some of these works, such as the Smritichandrika and 
Madanaparijata, the text of Manu is likewise omitted. 
Apararka argues that the act is not so criminal as thefl of 
gold and not punishable by forfeiture of share, but has to 
be atoned for by a penance. The Dayabhaga (XIII.) takes 
a similar view, and states (XIII. 2) that an eldest son 
shall not even lose his preferential share by such frau- 
dulent conduct. The Vii-amitrodaya, on the other hand 
(245 — 247), upholds the view that it amstitutes theft, but 
does not deprive the perpetrator of his share. Not one 
writer quotes the text of Manu in connection with exclu- 
sion from inheritance. It isdifTicult to see how a different 
opinion could over have come to l>e entertained about this 
text.* 



* SarMTAtivilaiia §§ 780—782. 

* Vi^rarupa (Dijabh. XIII. 11), Apararka. 

* Strange ■ Manual, § 37S ; Qradj, 818— 567. See centra, West k Baiiler 
II. XI (1. ed.) ; Majne, § 409. 
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THE LAW OF ADOPTiON, HISTORICALLY CONSIDBRBD. 

— *^fl«— 

Practical importance of the subject — riie twelve aoiis in the Burmese law-booka 
and in the Indian law-books— Principle of clnssificutioo— Fifteen aons — 
The SOD procreale«l anywhere — Naturnl sons — Adopted sons —- 'ilie appoint- 
ed daughter — The sou of the appointed diiughter— Illegitimate sons of the 
wife and daughters— The sou of concealed birth — The son of a pregnant 
bride— Hie dainsers son— Niyoga— Origin of the Niyoga— The levirate— Tba 
question as to traces of polyandry in the law-books- Analogies from the lawa 
of other nations — The son of two fit there— Adopted sous in the proper sense of 
the term— Early abolition of the Niyoga and other primitive modes of adop- 
tion—The modern law — No formalities required — Omiasion of ceremonies — 
Itefltrictions in regard to age— Adoption uf a daughter's son and a sister** ton 
— Supposed |)rohibitiou to adopt one whose mother the adopter could not have 
married— With whom is Niyoga possible ?— The Vaijayanti on adoption— 
Niyoga obsidete- The other works ou adoption— Doyiiuiuhy ay a^a adoption 
-~ Conclusion. 



Practical The early history of the Law of Adoption may be traced 
'""P?'^"^*!!! those enumerations of subsidiary or secondary sons, 
ject. which occupy such a prominent place in the Indian Law- 

books. Nearly all these substitutes for real sons are now 
long since obsolete, but they are deserving of attention, 
not only from a historical, but from a practical point of 
view, because the rules regarding them, being earlier in 
time, have in a measure formed the basis on which adoption 
in the proper sense of the term has been framed by the 
writei's of the mediaeval and modern Indian Digests. Both 
this fact, and the interesting new details regarding the 
levirate and other ancient forms of adoption which may 
be elicited from the Dharinasutras, will justify me in going 
again over ground much trodden and reviewing briefly the 
statements of the ancient authors regarding the twelve 
sons. 
The twelve The persistency of this classification may be inferred 
^ns in the from the fact that it ha.s f<»und entrance into the law-books 
law-books of Burma, in spite of the entirely different principles on 
which the Law of Inheritance in that country is built up. 
The Damathat agrees with the Indian law-books even as 
to the names, which it assigns to some of the secondary 
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fK)n8, ill dividing tlietn into two classes of six sons each, Licoturi 
tlie first six being capable of inheritance, but not tlic ^^^- 
other six, and in repeatedly urging the superiority of the 
Auratha (Aurasa in Sanskrit) or legitimate son of the body 
over all the other sons. 

This last point comes out very strongly in all the Indian and In th« 
law-books, even in those which, like the Vishiuisutra, bJJJ,£^ *^" 
make no diflTerence in principle between the six fii-st and 
the six last sons as to their right of inheritance. Thus 
the author of the Vishnusutra states in the Chapter on 
Impurity caused by birth and death (XXII. 43), that the 
birth and death of sons other than a son of the body does 
not render their relatives impure for more than three days, 
whereas the ordinary perio<l of impurity caused by the 
birth or death of near relations extends over ten days at 
least. In all the Smritis the legitimate son of the body is 
the first of all, and the right of the othera to succeed can 
onl}' arise where he is wanting. 

Of the other sons also, each following one is precluded PHneipleol 
fi*oin inheriting by the one preceding in order, but the 
majority of the Smritis, especially the earlier works, divi<le, 
inorc<»ver, the traditional twelve sons into the beforemen- 
tioned groups of six sons each, those of the second group 
being generally excluded from inheritance. As to the names 
of the sons and as to the rank to be assigned to each son 
in the order of sons, there exists a great deal of variance. 
This may be partly due to diversity of local usage : but 
in consideration of the fact that many writei^, e.g,, N&rada, 
Vishnu and Y&jnavalkya, place none but real sons in the 
first group, and refer the adopted sons and other strangers 
to the second group, it is perhaps permitted to conjecture 
that this principle (»f classification, nntuml as it is, was the 
original one. It has, however, been entirely abandoned 
by such early writers as Gautama, Baiidh&yana and Manu, 
who place the adopted sons very high in the series of sons, 
and was but partially retained by other writers. Some of 
the early lists of sons have been put together for compari- 
son in Dr. Mayrs book "Dasindische Erbrecht" (86-87), 
and a very careful tabular synopsis of all the diflferences 
existing between fourteen enumerations of this sort has been 
recently given in Mr. Mayne's Hindu Law and Usage.* pineto 
A fuller enumeration than is contained in any of the texts 



clAMiflca- 
lion. 



* See, too, RAJkoroar SarTadbikari't Leotoret, p. ^^^. 

10 
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LsoTUBi quoted by these two authors may be found in a Smriti, 
^^' which is repeatedly quoted, anonymously it is tine, in the 
works of such standard authors as Hai-adatta,^ yi9ve9vara,' 
and Nandapandita.' It runs as follows : — " The son of the 
body, the appointed daughter (Putrik&), the son procreated 
with another man's wife (Bijin), the son of the wife, the 
son of the appointed daughter (Putrik&putra), the son of 
a twice-married woman, the dainsel's son, the son received 
with a pregnant bride, the son of concealed birth, the son 
given, the son bought, the son self-given, the made or arti- 
ficial son TKritiriina), the son cast off and the son procreated 
anywhere* (Yatrakvachanotp&dita) are fifteen classes of sons. 
In the order here enumerated, each following son shall 
exclude the son preceding in order as giver of the funeral 
ball of rice and taker of a share. Thus it has been gene- 
rally ordained in the Smritis." From the way in which 
the Smritis are referred to in this text, it may be inferred 
that the author has made up his enumeration from several 
older texts. In spite of its recent age, the fulness of this 
text makes it fit to serve as basis for an examination of 
the Smriti Law on this subject 
The son Beginning with the son procreated anywhere, who comes 
P'^^^^JJ*^ in as the last of all, I may observe that the only other text 
^^ ** in which this kind of son is referred to occura in the 
Vishnu-smriti ; coming in, as it does, at the end of the 
whole lint, the term Yatrakvachanotp&dita seems to mean 
" produced in any other manner than the sons previously 
enumerated," and may owe its origin to the systematizing 
spirit of a later age which wished to exhaust all sorts of 
sonship that might occur anyhow.* 



.)« 



* In bit two Commentaries on Qantoma and Apaatamba. 

* 8abodbini. 

" Vaijayanti and Dattakamimimaa. In tbe latter work be doaa not 
quote tbe whole text ; in tbe former be attribntea it to Devala. But 
another text, nniversally attributed to De?ala. refers to twelve sons only. 

* Sutherland (Stokes's Hindu Law Books, p. 660) has * one bom of a 
woman of unknown ooste.* But this translation is inadmissible. 

* This is virtually tbe view takeu by Nandapancfita in bis Vaijayanti. bnt 
be baa proposed another interpretation also, aooording to which the term 
Tatrakvichanotpsdita refers to all sorts of adopted sons only, and is 
intended to coustitute them tbe legitimate sons of their natural father 
in those coses where be has no other sons living, whereas tbe Bijin, or son 
begotten on another man's wife, is one begotten on an express mntual 
understanding between the lawful husband and other man, that the 
oflbpring to be begotten by the latter shall not belong to the bnsband 
alone but to tbe begetter aa well. It is possible, thirdly, that Tatrak* 
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Aiiioiig all fifteen sonn, there are not more than four Lrcturi 
who reiilly de«erve that designation, — viz., the Ron of the ^''• 
hod}', i. «., the offsnrinff of a logitiinate marriage between Nainriii 
his parents ; the Bijin, t. e., one begott^cn by a man appointed aona. 
to raise offHpring to anotlier, which offspring came after- 
wards to be considered as the offspring of both ;* the son of a 
twice-married wonian,or concubine,and of course theYatrak- 
vachanotp&dita or son l^egotten anywhere, whatever may 
1>e the precise meaning of this term. The case of the Bijin 
will liave to be discussed in connection with the custom 
of Niyoga. The divers positions assigned to the son of a 
woman twice-married, which vary from the third to the 
eleventh places, are characteristic of the various opinions 
held in regard to the legitimacy of the remarriage of women. 
The son begotten on a Cudra woman or concubine is a 
fifth kind of real son. But he is mentioned by some 
writers only ; and some of those writers even who admit 
him among the sons, notably Mann, have elsewhere pro- 
hibited any marriage union with a ^udra woman. 

All the other sorts of sons owe their being styled aa Adopted 
such to a legal fiction, which is either adoption itself, or*®""* 
at least closely allied to that ancient contrivance for sup- 
plying the want of natural heirs and satisfying the craving 
of primitive times for male descendants. 

Thus the case of the appointed daughter and of the son tIm 
of the appointed daughter is as closely analogous to adop- «pp<»j«'«<* 
tion as possible. An appointed daughter is either one who ^^ *** 
has been charged by a father devoid of male issue to per- 
form the customary obsequies to him after his death, and, 
coasequentlv, to l^ecome his heir herself, or one who has 
been given m marriage by a father destitute of male issue 
on the condition expi-essed or implied that her son shall 
be his. In the first case, the Putiik& herself came to be 
regarded as a son and to take a very high rank among 
the twelve sons, as may be seen from a text of Vasishtha, 



viichanot[>adita meanM '* begotten in a low place,** t. e.^ on a woman of a 
low birtb, a woman of the Cudra caste. This explanation, which is 
bronght forward hj Jagannitha, and mentioned bj NaDdapandita at well, 
would make the VatiukiracbanotpaditA identical with the Para^ra or 
Ninbida. who is mentioned as the last kind of son bj Mann, Baudhijana 
and other authors. A fourth explanation which snggests it^iclf is this — 
that Yatrakvachanotpadita may be the offspring of illioitintercoarse with 
another mrui's wife, or with a concubine. 

' 1'liis is probablj the precise meaning of the term Bijin. This kind of 
son seems to be identical with the DTysmoshajajapa of other writtrt. 
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Lbotubb in which the appointed daughter is said to be the third son, 
^^^* and from the text quoted aoove, which makes her second 
only to the son of the body. It is true, that the majoiity of 
the Smritis never mention the appointed daughter herself as 
a son, and this view of the matter has been adopted by 
several European writers. It is, however, decidedly opposed 
not only to the above texts and to the analogous texts 
of Brihaspati and the Brahniapurana, but to the opinion of 
all the Indian Commentators, whatever may be thought 
of the philological value of their attempt at explaining 
the term Putrikaputra in the analogous texts of Manu 
and Yajnavalkya as denoting at one and the same time 
the son of a Putrik&, and a rutrik& considered as a son.^ 
The difference of opinion between Yasishtha and most 
other ancient law-writers is apparently due to the fact, 
that the custom recorded by Vasislitha was confined to 
a particular locality ; and a happy discovery of Professor 
Biihler renders it possible even to make a plausible guess 
as to the particular part of India where that locality has to 
be lookcil for. When reading the R&jatarangini, the well- 
known history of Kashmir, with a Kashmirian, he was 
told by the latter, that a certain Brahman, still living in 
Srinagar at the time, had changed the name of his only child, 
a daughter, into the corresponding masculine form, in order 
to obtain through her the same religious advantages as if 
she had been a son. The historical instance of the same 
practice in the Rajatarangini by which the Pandit's narra- 
tive' was sugiiested, viz., the History of Princess Kalyana- 

» Miukabara 1. 11, 3; Mayukha, p. 49 (Mandlik) ; SarasvatiTiliaa, 
§ 362, eto. In the first case, the term Pntrikapntra is Tiewed as a 
TutffHruiha ooin|X>und, aud in the secoud oaso. as a KarmtidJkdrapa 
ooinpound. The latter ioterprctatiou has evidentlj been called fonh 
by the desire to brings all the texts into harmony with one another. 
There is one text in the Code of Manu (IX. 134) which mig^ht seem to 
lend colour to this interpretation. It contains the statement that a 
Patrika aud an after-bomson shall share equally, because there is no 
Right of Primofreniture in the case of a woman. This might be taken 
to mean, that a Putriki considered as a son has no claim to the addi« 
tiouid share of an eldest son iu the case referred to, because the Law of 
Primogeniture does not apply to women, and this interpretation haa 
been actually proposed by tCuUuka. But the Commentators — Medhatithi, 
Nirayai>a and lUghavananda— state expressly that Uie absence of the 
Itight of Primogeniture, which is here referred to, does not refer to the 
Putrika herself, but to her son, and this is no doubt the correct inter- 
pretation throughout, as in the whole Section treating of the right* of 
the Putrikaputra (IX. 127— HO), the Putrika is not referred to iu her 
own right, but as tlie mother of her son. 
" DQhler, 8acred Books. XIV, p. 1^6. 
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devf of Qauda, whose name was converted by her royal LBortrma 
father into the male form, Kaljanamalla, makes it certain ^^ 
that the custom of substituting by means of a peculiar 
legal fiction female issue to male, whore the latter was 
wanting, is of considerable antiquity in some parts of India. 
As regards, however, the attempt on the part of the 
author of the Vasishtha-smriti to trace it back to the 
Vedic period, it must be designed as a failure, because the 
passage from the Rigveda, which he quotes in support 
of this view, is shown by the connection to have a totally 
different sense than that which he assigns to it.^ 

The son of the appointed daughter, Putrikftputra, isTh^ton 
universally nientioneu as an heir. A number of authors — Jpp«int«d 
viz., BaudhAynna, Y&jnavalkya, Devala and Brihaspati — dmichur. 
agree in declaring him seconct only to the legitimate son 
of the body ( Aurasa) ; and Manu, by means of a copious 
discussion of the rights and position of the Putrikaputra 
(IX. 127 — 140), arrives at the result that he is perfectly 
equal to the legitimate son of the body. This high posi- 
tion of the Putrik&putra among the twelve sons may be 
taken io account in some measure for the preference which 
the Hindu Law of Inheritance exhibits for the daughter's 
son ill general ; he retained his rank at a time when the 
practice of appointing daughters had long become obsolete 
in nearly every part of India. There exists some differ- 
ence of opinion as to whether it wad necessary for the 
father expressly to reserve his dominion over the future 
son of a PutriicA at the time of her marriage, or whether 
the duty of offering the funeral oblations to his maternal 
grandfather and the right to take his property might 
accrue to the son of any daughter who had do brothers. 
Solemn formulas, by the recitation of which at the time of 
marriage a sonless father might secure the future male 
issue of his daughter to himself and religious rites accom- 



* The Crnti text qnot«<1 by Va«iRh|)iA (XVII. 16) in taken from the 
RigredA I. 124 — 7. lie tnkes it to menn that a maiclen who ban no brotheni 
oonirfl back t«j the male ancestors (of her otrn family). Sajana in hit 
Commentary on the Uigveda mentions two ezfWanations of this passage ; 
the second of these agrees with Vai«tshtha's interpretation. Bat the 
context shows the trae meaning of the passage to be this— that Ushis, 
the goddess of the dawn, addresses herself bold ly^to the men after the 
manner of a woman who has no brother (her nntoral protector) I See 
Hair's Sanskrit texts V. p. 4/>8 ; Majr. Ind. Brbrecht, 96. NeverthrleM, 
the interpretation proposed by Vasishtha and Sayaiia must be Tery old, 
M it may be traced to auch an early work as Yaaakaa Nirukia (111. 5). 
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Lkctukk panying such recitation, are quoted by several authors.^ 
^^^* xn Uautama's Dharmasutra (XXVIII. 19) the opinion that a 
Putrika andPutrikaputra may be appointed by the implied 
intention of the father aloiie is expressly stated to be the 
opinion of some — i.e., an opinion which he does not bohl 
himself. Manu' and Vishnu (XY. 6), on the other hand, 
especially the latter, state as distinctly as passible that 
any daughter who hiis no brothers may become a Putrik&, 
even though no fonnality of any kind has been performed. 
The prohibition to marry u damsel having no brothers, 
because her son might be estranged from his natund father 
and declared a Putrikaputra, occurs in Qautama's Dharma- 
sutra as well as in other law-booka* This prohibition 
would seem to coiToborate the opinion that any daughter 
who had no brothers was liable to become a Putrik& 
and her son a Putrikaputra, whenever the father might 
desire it, and without any agreement, formal or tacit, 
haying been entered into at the time of her mamage. It 
is important to notice, that the Indian Law in this instance 
does not stand on ceremony. It may be presumed that in 
the precisely analogous case of real adoption, the customary 
ceremonies may likewise be dispensed with without injur- 
ing the validity of the act. 
Iliei^iti. The process by which the appointed daughter and the 

of*the*wlfe ®^^ ^^ ^'^® appointed daughter are raised to the dignity 
•lid diiugh- of sons to their father and maternal grandfather respect- 
*•'■• ively, though unusual, is perfectly consonant with our 

sense of morals and justice. The case is exactly opposite 
with regard to all the four sorts of sons that will now be 
considered. There exists a sti-ange contr&st between the 
strict rules of tlio Indian Legislators regarding the relation 
to the sex, and their readiness to sanction the rights even 

< Gautama XXVIII. 19 ; Ya^isb^ha XVII. 17 ; Yinhna XY. 6 ; 
Manu IX. 127. 

' Manu (IX. 136) speaks of the son procreated hjjk daughter *'no 
made or made (a Putrika)." Jones, following Kulluka, Who in his torn 
follows Gautama (XXVIII. 19), translates, **that male child whom m 
daughter thus appointed, cither by an implird intention or a plain 
deolaration, shall produce." The other Oommeutators. howerer (Madhi- 
tithi, Govindaraja, Narajrana. Raghavauaiida and Nai.idauachirja), giro 
the text its plain meaning. Thus, e.g.. Narajrana states ezpreealj that 
one not made means " one not formally declared a Putrika. This mle 
of course is not intended to give the son of a brotberless maiden an 
unconditional right to clnim the property left by his grandfather. lie 
was to take it, if his grandfather chose to declare hiui his heir, bat Bui 
otherwise. 

> Gautama XXYIII. 20 ; Manu III. 11 ; Yajuavalkya I. 63. 
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or the illcmtiinate sons of wives and dauirhters. The Laoruiia 
solution of the problem lies in that desire of male posterity ^^^' 
which comes out so forcibly in the hymns of the Rigveda. 
So firmly had this desire been grafted on the minds of the 
()Cople, that it continued to Oftei-ate on the theory and 
practice of the priestly lawyers even a long time after the 
disappearance of that primitive social organization which 
had given rise to it. It has just been seen that it called 
forth a form of adoption unknown to most other countries.* 
It has given rise equally to some of the most curious 
notions regarding paternity. 

I may be brief with regard to the son of concealed birth ''^••*r* 
(Qudhaja Qudhotpanna), i.e., the son of an adulter&ss ; ^,iii, 
the damsel's son (K&nlna), who may be traced respectively 
to the Rahasu' and Kum&nputra of the Vedas;' and the 
son obtained through marriage (Sahodha), i. e., received 
by the husband witli a pregnant bride. These three may 
be grouped together as forming an application, unusually 
wide, it IS true, of the Rofnan Law maxim Pater eat quern 
nuptUtr demoiistrant. He is the father who is proved 
to l)e so by the marriage rite. 

The Gudhaja and Sahodha are both the illegitimate off-Th«ionof 
spring of a married woman, )'et the Qudhaja is almost ErMtf^" 
univerHally redeemed among the first six sons who are 
capable of inheriting, whereas the Sahodha is usually 
referred among the second six who, in general, have no 
such right. This difference appears to be due to tlie special 
ignominy attaching to a woman who has been married 
while pregnant, as the nuptial ceremony is expressly 
reserved for virgins alone. 

The K&nina, or damsels son, is by some authors declared Tk« «l«m- 
to l>e the son of him who afterwards inames the mother,** **"*• 
whereas others make him the son of his maternal grand- 
father.^ The later Jurists have devisetl divers monies of 
reconciling this contradiction.' Arguing the point on 

' An for the olrl A then inn cniitom. which mny he compared io the 
Lntrikiirifihi, sec Fiintcl do Coolnnge^. Ln cite* nntiqne, 8.1. 

* Thi^ term rcfcrn. however, to the mother of a Qudhaja. nn it danotM 
a woman who had given birth to a child in mcret (Max MQller). 

' Uigvcdn II. 29 ; Vajnaaneyi Samhitn XXX. 6. 

* Mann IX. 172; Wnhnn XV. 10^12; Vnaifihfha XVII. 22; Nirad» 
Xin. 18: Yiijnavalkja II. 121). 

* Thus the BlitakflharA tuijn (I. 11. 7). Uiat the Kanina ahall be coniii- 
dereil an bin nmt>ernal grand father'n won in case bin mother remains 
unmarried in hor fathorrt houMo ; but if she marries, he ahall belong to 
her hui»baod. For other interpretatloua, eoo Digest V. 6, oolxiii. 
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Lbotudk general grounds, it must seem strange that the illegitimate 
^I^* son of a young woman should be made over to one who 
may not even have known her at the time when the child 
was born. It is possible, therefore, that Nandapandita^ 
may be right in restricting this rule to the case of a 
woman who at the time when the child was born had 
been engaged already to the man who afterwards became 
her husband and the adoptive fatlrjr of her illegitimate 
child ; in every other case, the child shall belong to tlio 
maternal grandfather. 

Nixoga. The case of the Ksheiraja, or son of the wife, who is 

generally mentioned as the second or third in the order 
of sons^ offers a peculiar interest. In the early Yedic 
Schools, and even in the time of the Commentators, the 
rules regarding the Eshetraja have been the subject of 
much lively discussion, the results of which are visible 
in the Treatises on Adoption. This discussion has been 
t<iken up quite recently, though from a different standpoint, 
by a number of European wntei's, who have left no corner 
unexplored in Sanskrit Literature with a view to discover 
in it new evidence in favour of their favourite theories 
regarding the polyandr}' and communal marriage of prime- 
val times. Before entering on a discussion of these theo- 
ries, I must briefly state the facts of the case. The practice, 
on which the rights of the son of the wife are founded, is 
generally referred to by the name of Ni^'oga or Niyoga- 
dharnia in the law-books. Now Niyoga means order, 
commission, and this order or commission in which the 
whole practice centres was to the efiect that a brother or 
other near kinsman (Sapinda), or on failure of such, any 
member of the highest or Brahman caste was to beget a 
son and heir to one either deceased without leaving male 
issue, or alive but incapable of begetting legitimate male 
issue.' A strict line of conduct was prescribed both for 
the appointed man and woman during the time of their 
intercourse, and it was to be stopped when a child had 
been conceived, the express object of all these rules being 



» Vnijayftuti XV. 11-12. 

* Briliuttpnti BeeinH to name him as the eighth kind of 8on. Digest V. 
r». coii ; Vuijaynuti. ^c. Uiit Kamnlakara has a different reading of the 
name text, under which ho is mentione<1 as the third son. 

» Gautama XVIII. i—M ; XXVIII. 22, 23 ; Va«i«h^ha XVII. 14. 55-66 ; 
Baudbayaua II. 2. 4, 7. 10; II. 2, 3. 17 ; Vinhnu XV. 3; Mann IX. 56—63, 
143-117,101-167; Yajuuvalkya II. 127-12S ; Narada Xil. SO— SS, nUs. 
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€*> free the Niyoga from the taint of Rin, which might hncrvum 
otherwise have been considered to attach to it. For the ^^*' 
sanie reason the ptocreation of seveml Kshetrajas was 
ordinarily prohibited, thongh there was an opinion in 
favour of tlie procreation, of a second Kshctraja son, but 
of not more than two Kshctrajas on any account, in onler 
to secure tlins the perpetuation of the race — the real end 
of the Niyoga. The violation of any of the above rules 
caused the offender to be expelled from caste. In the life- 
time of the husband, the power to ordain the Niyoga is 
vested, of course, in him ; but it is natural to ask who 
may have had the power to give such an extraordinary 
commission ns this after his death. This questi<m may 
now bo satisract4)rily answered from Vasishtha's Dharma- 
sutra, which states (XVII. 66) that the father or brother 
of a (sonless) widow shall assemble the Qiirus, who taught 
or sacrificed (for her deceased husband) and his relatives, 
and shall appoint her (to raise issue to the deceased). The 
Gurus intended here are the teacher, sub-tcacliei*s, and 
officiating priests of the deceased. It appoai-s, therefore, 
that some time — six months according to the statement of 
Vasishtha — after the death of one deceased without male 
issue, a sort of family council, consisting of the next-of- 
kin and the spiritual advisers of the deceased, used to 
1)0 as.semb1ed in order to appoint the pei*son who was 
to bo charged with the office of raising issue to the 
deceasc*l. 

It is quite probable that the practice of Niyoga wasOHsinof 
originally confined to widows, like the well-known Hebrew **»««*yoic^ 
custom of the Uviraie. This is at least the only form of 
the Niyoga to be met with in the Vodas* and in the 
Dharmasutra of Vasishtha Whether Vishnu, Yftjnavalkya 
and N&rada were acquainted with the Niyoga ptactised 
during the lifetime of the husband, does not become clear, 
and the remarks of the Commentators do not deciile the 
question. Mann speaks of the appointment of the wife 
in one place (IX. 161), but when discusMing in detail the 
circumstances and results of Niyoga ( IX. 55 — 68, 143 — 147), 
he seems to refer to the case of the widow alone. His 
Commentatoi*s deny this in order to bring every thing 
int^ harmony, but this is not the only inconsistency in 
Mann s statements concerning the Niyoga. Gautama shows 



* Kigvoil* X. 40, 2. 



15^ 



THIS LAW OF ADOPTION, niSTOHICALLY CONSIDERED. 



The levi- 
rNto. 



LBcriTRK himself acquainted with the appointment of a wife by her 
^^^' husband, but he only refei-s to it by way of an appendix 
to the rules relating to the Niyoga of a widow. Bau- 
dliAyana and Manu are the only two authors who have 
received the Niyoga of a wife into their detinition of the 
Kslietraja. 

The supposition that the levirate is the principal and ori- 
ginal form of the Niyoga is favoured by the general history 
of the family relations in India. In the earliest times 
when the joint family existed in its purity, and partition 
of tlie family estate was an unknown and unheard-of pro- 
ceeding, the wives of sonless brothel's must have formed 
part of the inheritance ; they passed into the property of 
the survivors together with the chattels of the deceased. 
Regular marriages of widows with their brothers-in-law 
in some castes are a very common practice even in the 
present day. There cannot be a more natural way to 
provide for them in case they are poor than by their con- 
ti*acttno: a marriaore of this kind. But the widow of a 
ricli and powerful man could not be treated in the same 
manner as a pauper, nor was it consonant with equity that 
his property should pass to another line than his own. 
These two difficulties would be met by the Niyoga, i.e., by 
substituting a temporary intercoui-se of the widow with 
her brother-in-law for a permanent one. The ofispring of 
such connection was declared son and heir to the deceased 
husband of his mother, and immediately on his birth the 
mother obtained the control over his estate, which she was 
allowed to keep till he came of age. It is true that Yasish- 
tha states no appointment shall be through covetousness, 
i.e., through a desire to obtain t)i6 estates. But this 
is precisely one of those prohibitions affording a glimpse 
into the real state of things which the Indian moralists 
tried in vain to alter. 

As the Niyoga may thus bo traced to its ori«|:in in the 
patriarchal family system of ancient India, it is not neces- 
poiyandrx sary to couuect it with those survivals of polyandry which 
ill the Uw- have been detected in the ancient epic literature of India. 
On the other hand, I am not prepared to deny that poly- 
audrous customs are actually referred to in the law-books 
a^ well as in the epics, I do not mean the N&rada-sinriti, 
though I found that before coming to India I have lieen 
represented as a strenuous adherent of the polyandrous 
theory, on the strength of a somewhat ambiguous passage 
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ill my English tmnsiaiion of that work.^ That t>a8sage, LBcrrnmi 
I may be allowed to observe, had never been referred to ^^'* 
Inifore as an argument in favour of that theory, not oven 
by its most jealous advocates, and I have myself attacked 
the entire polyandrous theory in several papers ])ublished 
both before and after my translation of the Nftrada-smriti. 
But I have been led recently to reconsider my views by 
the investigations of Professor Blihler, who has pointed out 
Uf me that a certain sort of polyandry is refen*ed to in two 
different Smritis. A))a8tamba(II. 10, 27, 2 — 4) sneaks of the 
forbidden practice of delivering a bride to a whole family 
( Rula). Brihaspati refers to the same custom in the same 
terms. Both Apastamba and Brihaspati are known to be 
averse to the practice of Niyoga, but it is obviously some- 
thing quite different from Niyc^ that they are referring 
here. The statement attributed to Brihaspati occurs, as I 
liave found, in a long text in which various forbidden prac- 
tices, prevailing chiefly in the south of India, are recorded. 
From this it might be inferred that this custom prevailed 
among the Dracidian races only, where it obtains even now- 
a-day. But the text of Apastamba does not warrant this 
supposition, as it refers to the custom as to an ancient one, 
which was enjoined by the early sages, but is now obso- 
lete. 

The discovery of these traces of polyandry' in Uie Smritis Aimioriti 
does not prove, however, that the Niyoga has to be ex- liJlrTof * 
plained in the same way. Recent researches have proved it oth«r 
to be a widely-spread custom, occurring amongst many na- "•"®~' 
tions which have never practised polyandry. Distinct traces 
of its former existence have been discovered, e. g., in the 
old laws of my own country, Germany. Thus an old law- 
book of the Province of Westphalia states that an impo- 
tent man shall carry his wife out of his house, and shall ask 
his neighbours to approach her.* If his neighl»ur8 will 
not comply with his request, let him sen<l her to the nearest 
fair and hang a purse fillc<l with his money round her 
neck. If she return thence relieved, let the devil help her. 
I must not omit to note that the practical charact*'r of 
many of the legal rules contained in that law-book is liable 
to considerable doubt. The curious law just referreil to 
never has been enforced, but the idea underlying it 



* NftraOAjCir. 0. * 8oe. too. Mnnn IX. 183 ; VUhpa XV. 43. 

* T. QrimoD, WeUtbamor, 111. 22, 27, 48, 77. 
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Leotubb is very old, and coiTcsponds exactly to the Indian 
^'I* Niyoga. Before passing to adoption in the proper sense of 
the term, I will briefly refer to that special foim of the 
Niyoga by which the son begotten in such intercoui^se is 
made to belong to two families at the same time. The 
annulment of the natural relation between the begetter 
and liis son might seem to be an essential feature of Niyoga. 
Nevertheless, it was held by several writers that the son 
of the wife (Kshetraja) presents the funeral oblations and 
succeeds both to his natural father and to the husband of 
his mother.^ Othei*s did not recognize the continuance of 
the (Kshetraja) in his natural family, except when his beget- 
ter had no other son than him,' or where a special compact 
to that effect had been made between the two fathers,* or 
where he had been begotten on a widow ; ^ or it was said 
that the son of two fathers (Dvyamushyayana, Bijin) suc- 
ceeds to half of the property only of each of his two 
fathers.* The case of the Dvyamushyaj'ana might arise in 
every kind of adopticm, including ilie case of the appointed 
daughter. Nevertheless, it is in connection with the Niyoga 
that it was noticed most early and discussed most fully 
by the Indian writers. 
Adopted Of adopted sons in the proper sense of the term, the 
theVroper Smritis enumemte and describe five sorts— the son given 
•etiM of (Datta, Dattaka), the made or artificial son (Kri ta, Kvitfima), 
the term, the son self-given (Svayanuhitta), the son bought (Boita), 
and the son cast-off (Apa9iddha, Apa9iddhaka). Both the 
son self-given and the son cast-ofi* are such as, being in dis- 
tress and deprived of the assistance of their parents and 
other relations, have oHered themselves in adoption to a 
sti*anger ; they take a very low rank in the order of sons 
with most writei-s, and so does the son bought, who, of 
coui'se, could hardly have been rated more highly than a 
]>urchased slave. There exists a trace of the artificial son 
(Kritrima), having been originally acquired by means of a 
fictive purchase.' The (Kritrima) form of adoption, as <les- 
cribed in the Smriti.s, may be compared in some respects 
to the at^oyatio, or adoption of adult persons, and in other 
respects to the adoptio miiiua plena, or partial adoption 
of Iloman Law. The Dattaka form consists of the solemn 



* Baudbayaua II. R. 3, 18-19 ; U9anaa (quoted by Caiiklialikhita) ; 
Kitjiyana. 

* Yijnuvalkya II. 127. * BTanu IX. AS. < Harito. 

* Narada XIII. 23. • Mitaktdiara I. II, 17 note. 
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fuloption of a bo}"^ who has been voluntArily consigned by LMnrtiRa 
his natural to his adoptive parents. The ceremonies to be ^^^' 
performed on this occasion are described in the Vasishtha- 
smriti (XV. 1, ii), in ^unakas Putrasangrahavidhi and 
in a Par^ishta, inlbho Sutra style, to Baudh&yanas Qrihya- 
siltra. Tiie texts of ^uinaka and Baudh&yana have been 
published and translated by Dr. Bilhler.* Nearly the whole 
«»f these texts is moreover quoted in the Vyavahftra, Mayfi- 
khaand other translated Digests. The following rules may 
be deduced from these texts and from a number of shorter 
texts dispersed through the works of the late Jurists, omit- 
ting those which are of doubtful authenticity : — 1. Adoption 
shall only take place on failure of sons. 2. The adopted son 
shall be similar^ to the adopter, and shall resemble a natural 
son like his shadow. This is the Roman principle Adoptio 
imitatuj^ nnfuravi. The rules on adoption have been 
conaidci-ablv influenced by it both in India and in Rome. 
3. In particular, he shall be a near relative, or at least a 
distant relative, if possible, i. Ho shall not be an only 
son. 5. He ma}' be given by his two parents, or l»y eithor 
of them. Vasishtha 8a3*s that the motner cannot give him 
without the a'^sent of the father. Whether this extends 
to the widow as well must seem doubtful. 6. The same 
rulos hold good in regard to the adopting parents. 7. The 
rule that the adopted son should not be more than five 
yeai-s old occurs in a text of doubtful authority. But 
the definitions given of the Dattaka as opposed to the 
Kritfima son show that adoption in the Dattaka form was, 
as a rule, confined to one who had not yet arrived at years 
of discretion. 8. The act of adoption itself consists of 
the solomn delivery of the child to nis new parents, which 
takes place before witnesse.s, and should be accompanied 
by the performance of a sacrifice (Datta-homa) and the 
lecitation of Mantras. 9. The Mantras and ceremonies 
vary according to the particular Vedic School to which the 
adoptive father belongs. The effect of ailoption is to make 
the adopted son pass entirely into his adof)tive family, and 
to give him a full rigljt of succession to all members of it. 



* Joam. B<»ng. As. 8oc.. Vol. XXXV ; Ancred Books, XIV. 

* Mann IX. 109. MeHliitithi explains pimilar an denoting not one simi- 
lar in cla.M. but one endowed with qualities suitable to bis adoptiro 
familj. The other Common tntors refer this term to one eqaal in cla^s 
( Vurna) or cawte (Jiti). and thin int<crprctation has b«en adopted by nearlj 
■11 Digest- writers, in oonformitj with the asagv of their own age. 
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LKOTuai 10. Wl)cre a legitimate son is l>orii aftorwanls, tlie adopted 

^^^- son receives a fouith of a share. Though adoption in 

Rarix referred to in the Yedas,^ the low rank originally assigned 

aiM»iiUon of to adopted sons in the list of sons, and the high rank 

and othe?^ universally accorded to the son of the Wife, the son of tlie 

primicive appointed daughter and other natural sons, renders it 

adoptiun! highly probablc, that in the earliest period of Indian Law 

the practice of adoption was not often resoited to on 

failure of male offspring. Qrailually, however, the oUier 

methods for creating substitute sons fell into disuse, and 

such an early author as Apastamba (II. 6, 13, 1-2, 11), 

while nowhere referring to the doctrine of the twelve sons, 

avows his disapproval of the praptico of buying and selling 

children. Even before the time of Apastamba, another 

Vedic teacher, Aupajaiidhani, as quoted by Baudh&yana, 

had equally oppo.sed the practice of creating subetituta 

sous. These attacks were directed particularly to tlie 

Niyoga, as being decidedly opposed to the refined sense of 

morab of an advanced age.' Manu himself, immediately 

after giving detailed iiiles regarding the performance of 

Niyoga, declares it to be a practice fat for cattle only, and 

restricts it to the case of a virgin whose bridegroom died 

before consuunnation.* This statement, though obviounly 

a subsequent addition, must have l>een introduced very 

early into the Code of Manu, as it is quoted from it by 

Brihaspati. This writer removes the conflict by the usual 

formula, that the Niyoga is prohibited in the present (Kali) 

age of sin, and adds generally that the various sorts of 

sons substitute created by the old sages are now obsolete, 

though in another text he recognizes the PutrikA as being 

equal in rank to the legitimate son. The Digest- writers, 

however, follow the rule laid down in the Adityapnrtna 

and by Cunkha that no other sons deserve recognition 

than the legitimate and Dattaka sons ; only they sometimes 

adhere to a wide interpretation of this rule. Thus it is 

observed by Kamal&kara in the Yiv&dat&ndava that tiae 

sons bought, self-given and made ( Kritpma) have also to 

be recognized in the present age of the world, on account 

of their similarity to the Dattaka son.^ 



I llie priiici|>*l iiiHtniica in the atorj of Cauaba|Mk, m (uld in Um 
Litorpya Hrahmnna aud otiior worka. 

* ApAstaiiilw II. i\. 13. 7 ; II. 10, 27, 3, 7. 

• BIfiuu IX. 04-70. 
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The DaitakamlmftmRA recognizes the Kritrima Ron by LvcrrnBB 
the side of the Dattaka (I. G5). The compiler of the ^^^' 
Dattaka-^iromani declares tliis opinion to be generally 
received among the writers of Western India, the opposite 
doctrine of the Dattak&chandnk& having come to prevail 
among the writ-ers of the Bengal School.* In the Province 
of Mithila (Tirhoot) adoption in the Kritrima form is of 
common occurrence even now-a-daj's. 

The change wrought on the old text law by some of the The 
Modern Writers on Adoption, ami the diversity of opinion p*^*"* 
among these writers, is very considerable. The Courts 
have recognized this fact to a certain extent. Thus it is 
now established that in Bombay no consent of her family 
is required to adoption by a widow, and it is equally 
admitted that the prohibition to adopt a boy more than 
five years old, or one on whom the ceremony of tonsure 
has been performed in his natural family, does not extend 
t«» Western India.* It is, however, nece.s.sary to go much 
further than the Courts have gone. The Law of Adoption 
as at present adniinistered ha^ l>e«*n built up almost 
entirely on the two treatises of Nandapandita and Rubera, 
alias Devftnandabhatta. Against this it has been shown in 
a former Lecture, that these two treatises are far from being 
the only ones, or even the most important ones, of their 
kinds, and that they do not poasess any authority for 
Southern India, because their authors were Northerners, 
not Southerners as has been formerly supposed. In this 
way a number of doctrines have come to be established 
which are decidedly at variance with popular practice, 
especially with the customs and opinions prevalent 
among the inhabitants of Southern India. Thus the No fivrniA- 
DattekamlmilmsA (V. 56) and Dattakilchandiikft (II. 17;"ilJi,[*" 
VI. 3) declare the perfonnance of the solemn rites prescril)ed 
in the old texts to be essential to constitute a valid adop- 
tion. But the Daityanirnava, which is professedly based 
on the usages of the South, an«l has acc|ui!-ed vory high 
authority in the Dckhan, pronounces to the contrary.' The 
opinion that an adoption is valid without such ceremonies 
is equally expressed or implied in the LangftkshibhAHkara, 
and Kiimalakai-ft recognizes popular practice to be to the 



• DnttnVfijiromnni. 132. • Mnjn<». ($ Oil. I2S. sd'I 121. 

' S«H> th<) Trnii^lTitioo of the Dvaitjanirgnjaon Adoption, Mandlik, 54— 
5C. See, too, abo?o p IfiO. 
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LBcrruRc same effect, though he opposes tliis pi-actice on principle.^ 
^^^* The Dattakadarpana' declares the performance of the Homa 
and other ceremonies unnecessary where the person to 
be adopted is a near relation, and grounds this pi*opo8ition 
on a text of Yama from the Surasvativilftsa (not in the 
printed edition of the D&yabhftga from the Saras vativiUsa) 
to the effect that the performance of Homa is not necessary 
in the case of a daughter's son or a brother's son, a mere 
verbal transaction being sufficient to establish the validity 
of tlie act. The term "a brother's son" in this text, says 
the Dattakadarpana, includes Sapindas, but in the case of 
Samanodakas, Sakulyas and Sagotras, the Homa and other 
ceremonies have to be performed. It is obvious that under 
tliis rule the Homa and other ceremonies may be generally 
dispensed vrith in an adoption, as nothing is more common 
than to adopt a near relation. The Dattakanirnaj'a* declares 
an adopticm performed without Homa to be valid in the 
case of Cudras. The authorities quoted in favour of the 
validity of informal adoptions in the Dattakamundi,^ in- 
clude Mahecvaras Commentary (Til<ft)i Bhavadeva's I)aya- 
kata, the Yevadacliangarnava, etc. It is true that the 
author of the Dattakamundi does not approve of this view. 
Jagannatha's dissertation regarding the superfluousness of 
Homa may be found in Colebrookes Digest.* Most of the 
remaining works on adopticm, such as the Dattakadidhiti, 
Datta9iddhantamaniari' and Sanskarakaustubha, conKne 
themselves to stating the ceremonies to be performed by 
1^ niembei*s of the different Vedic Schools, such as Rigvedins 

and Yajurvedins. This, of course, can apply to membera of 
the Brahman caste only, and it might be argued, thereforOi 
that these writera tacitly recognize the adoption of Qudita 
as valid without any formality being performed. Niraaya- 
sindhu,^ it is true, directs that the customary rites shall be 
performed by a Braliman in the case of women and Cudras, 
as they are not permitted to perform themselves. 
Orobiionof It a))peai*s thus that opinions have long been divided 
cereiiiooiet. about the necessity of the customary rites to constitute a 
valid adoption. It may be presumed, however, that those 
writers even who hold the stricter view in regard to Uiia 
subject would not have objected to a subsequent perform- 



• MaDdlik, 509. * Dattaka^iromaui, 243-244, 268. S 

• Ibid. 238239 ; 268. 2. * Ibid. 246-246. * V. 4. cclxxiU. 

• Dattaku9iromaui, 'J68. 3. * Cole, ed., p 183. 
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ance of the Homa and oilier rites, where they had been Lboturii 
omitted at the time of adoption, or to the removal of this ^^^' 
mistake by a light penance. The ndes regarding the 
creation of a Putrikft afford a parallel to informal adoption. 
The restrictions in regard to the age of the person to be ^JJUl^^ 
adopted have been partly dropped in Western India, but r«gard to 
as they are being strictly maintained elsewhere, it will not ■«•• 
be out of place to examine the state of authorities on the 
subject. The principal text is from the Kalikapurana. It 
states that no boy should be adopted on whom the cere- 
mony of tonsure has been performed in his natural family, 
or who is more than five years old. However, this text 
is declared to be spurious, or otherwise explained away in 
the Mayukha (IV. s. 20), Dattak&chandrikft (II. 20—23) and 
other works, and few writers go the length of n^idly 
enforcing either of those two restrictions as to the affe of 
the person to be adopted. Thus the two rules are lully 
recognized in the Dattakaroim&m8&. On the other hand, 
the Nirnayasindhu permits the adoption of one more than 
five years old, provided that the ceremony of investi- 
ture or initiation (Upanayana) has not been performed 
for him in his natural family.^ Dattakamunai admits 
initiated persons even to adoption, but states that such a 
person becomes a son of two fathers (Dvvftmush&yana) 
in consequence of his adoption, and that uninitiated persons 
are fitted to be adopted than the initiated. The Dattaka- 
tilakft does not consider marriage even as a bar to adoption, 
in case the person to be adopted belongs to the same 
(Ootra) as the adopter ; only the author of this work is 
careful to add, that one more than five years old must not 
be adopted aminst his will. The Dattakasiddh&ntaman- 
jar! declares that it is not lawful to adopt a married man, 
but that one initiated, or more than five years old, may be 
adopted, though adoption before that age is preferable.* 
The Samsk&rakanstubha* does not recogniase any restric- 
tion as to age, even in the case of those who belong to a 



*8ee Mandlik. 58.4.471-72. In Knmalaknra^t ViridaUndATa. the text 
from the Knlikapamna in repeatorll j qnot<Hl with approral ; bat be refen 
from that work to his earlier oom position, the Nirpajaei^dha, •• contain- 
ing a fnll cxpoffiUon of bin opinion on this sabieot. Beddes, as adoption 
in the KritA, Srayamdatta and Kritfima forma m reoogniied aalefitlmate 
bj Kamalikara. it seems to follow that the adoption of frown-up 
persons must be permitted in bis opinion. Bee ante, pp. 166-07, note. 

' See DatUka^romaiii, 1 19, 2—5. * Benares MS. 
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Lboturb different (Qoira) than the adopter. Modem practice in the 

^^^' Native States seems to correspond to this. 
Adoption of As regards the prohibition to adopt certain near rela- 
ftdauKhter'ftiyes, there exists certainl}' a strong feeling against the 
■Uier*f ton. adoption of a daughter's son and a sister s son, except in 
the case of ^udras, where it is permitted under a text of 
Vrlddha-Qautama. The views expressed about this point 
in the Dattakamim&rasa are shared by other writers, such 
as, e,g., the authors of the Dattakakaumudi, Dattaka- 
didhiti, Dattakanimaya,^ Samsk&rakaustubha. Some of 
these works state, moreover, that the adoption of a bro- 
ther's son by a sister is equally prohibited. This prohibi- 
tion is a natural complement of the preceding one, and 
both rules are clearly traceable to the well-known Indian 
principle, that the property should never be allowed to go 
out of the family It may, however, be argued that this 
principle should give way to the more general principle 
directing the adoption of distant relatives on failure of 
near kinsmen. Besides, the validity of the prohibition to 
adopt a daughter's or sister's son is more than doubtful as 
far as Southern India is concerned. There is an elaborate 
argument gainst it in ^nkara's Dvaityanii*naya, and the 
opinion of Cankai*a has been adopted by bis son Nilakantha 
in his well-known composition, the Mayukha(iy. 6,11,36), 
and by Erishnabhatta in his Commentary on the Nirnaya- 
sindhu.' It is expressly observed by ^nkara and Nila- 
kantha that their peraonal opinion corresponds to estab- 
lished usage, and it is woithy of remark that the text of 
^aunaka,on which the opposite doctrine is principally rested, 
does not occur in the Southern version of ^aunaka's Putra- 
sangrahavidhi, which has been published by Professor 
B'uhler.* Others attribute the same rule to Narada, but it 
does not occur in either of the two versions of the N&rada- 
smriti. 
Prohibition xh^ general prohibition to adopt certain relations, as 
cMielrCoM f^^ ^ i^ IS enforced in the Courts, rests chiefly on the rule 
mother the established by Sutherland, that no one can be adopted who 
eoald not Height not have been the legitimate son of the adopter by 
h«¥e mar- a legal marriage with his mother. However, a close exa- 

rioU. 

• Dattika^iroma^i, 119, 2-4. 

* Bumell, Tanjore Catalogue ; Mandlik, 6C note, as to popular praotioe 
in SouUiern India. See Neltion's view of the Indian Law, UO. 

' See iJtMve, p. 167. 
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mination of the original authorities shows that there is LscmxRi 
very little if anything in the Sanskrit treatises to warrant ^^^* 
the formation of such a rule as this.^ The whole question 
turns on tlie real import of a somewhat obscure passage 
ill Nandapa^dita's Dattakamira&ins&. Nandapa^dita has 
apparently borrowed the elements of his theory from the 
Dattak&chandi'ikft, and has literally transcribed from 
that work (II. 8) the sentiment that those only are capable 
of being adopted who miffht have been begotten by 
Niyoga and the like. This is an inference drawn from 
the principle that adoption imitates nature, and that the 
adopted son ouffht to resemble a natural son. The reason 
why connection by Niyoga is referred to, would seetn to 
be this — that the fittest person to be adopted is a brother's 
son, just as the temporary intercourse called Niyoga has 
the procreation of a brother's son for its more ordinary 
object Nandapandita has connected this theory with the 
prohibition to adopt a daughter's son or a sister's son, 
and has developed a general theory of forbidden relation- 
ship in adoption, wliicTi he compares to forbidden relation- 
ship in marriage. This, however, is nothing but an analogy. 
It IS one thing to speak of one who is unlike a son and 
another thing to exclude everyone from adoption whose 
mother the adopter might not have le^lly married. 

Supposing even the reading translated by Sutherland 
to \ye correct, which is doubtful, it was apparently not 
connection by marriage, but connection by Niyoga, which 
Nandapandita had primarilv in view. He' agrees on this 
point with his predecessor Kubei-a. 

This being the true theory of Nandapa94il^> ^he next With 
point for inquiry is, who are the relatives with whom JJ^^^JLJ* 
connection by Niyoga is possible? His opinion on this poMibie? 
point may best be gathered from his earlier work, the 
Vaijayantf, where he says that the persons eligible for 
Niyoga are succe&sively a brollier, or a Sapinqa, or a 

I See Mandlik. 481. 

' Nandnpandiia speaks of "connection bj Niyo^ and the like** 
fAdi). This *' and the like** might be referred to connections of a 
difTcrent sort. Bnt the Oommentator of the Dattakaminiams& taTS It 
rclfit4^ to the bestowal of a fee on the Brahman who has been inrited 
to perform Kijoga. See Dattakn^iromsni, 22G. Further on Sutherland's 
translation is inaccnrate, and the r^tuMng on which it rests suspected. 
See Maiidlik, ibid. It has to be observed, howeyer, that tht new Benares 
edition (p. 2!*) and a goofl Pntia MS. of the Dattakamimamaft which 
I have consulted, show the same reading as the late edition (p. 88). 
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Lboturb Sagoira, or any member of the Brahman caste.^ This bemg 

^^^' the case, it would follow, e.g,, that a Brahman might adopt 

the son of a yai9ya woman, because any Brahman may be 

appointed to raise of&pring to the widow of a yai9ya. 

Yet this would be opposed to one of the fundamental rules 

of the Modern Law of Adoption as taught by Nandapa^dita 

himself, viz., that no memb^ of a different caste can ever 

be adopted. Other contradictions between the Nivoga 

theory and the ordinary rules regarding adoption have 

been noticed by N. V. Mandlik.^ 

TU Vai- It has to be observed, moreover, that the VaijayanU 

i!S»pUoiu" (-^^' ^^)' which contains a short resume of Nandapanqita's 

opinions on the subject of adoption,' does not refer to this 

rule at all. This shows more clearly than anything else can, 

how little store Nandapandita set on it himself 

Niyofra Finally, the custom of Niyoga, as shown before, was 

oiMoieto. obsolete even in the time of some of the oldest Smriti- 

writei-s. Its obsolete character is recognized to the fullest 

extent in the Dattakamim^msa (II. 64 — 68). If, therefore, 

Nandapandita makes use of this obsolete custom in order 

to justify his own opinions in regard to a diffei*ent piuctioe, 

it is no better than if in modern Europe a judge would 

try to settle a question regarding the onupring of an illicit 

connection by a reference to the jusprimcR noctis. If 

* See the aathor's note to his translation of the VUhQa-smriU, 61-62. 
Nandapa94ita*8 opinion regarding the eligibility of all memben of 
the Brahman caate to be appointed, which appeared to be the yiewa of 
yijnane9Tara, is grounded on the text of Vishnu (XY. 8) and on an 
analogons text of Gantama (XVIII. 6). 

> Ibid. 482—83. 

' The following rulee are laid down in the Yaijayanti :— (1) A Mm may 
be given in adoption by both parents, or hj the moUier iJone with the 
consent of the father. Thus according to Yasish^ha XY. 1-2, 6 ; Yiah^o 
XY. 19 ; Manu IX. 168. The text of Mann direote either that the ton 
shall be given in distress only or to one who has no son himself. 
(2) No one can adopt who has % son living— Mann, ibid. (8) No only 
son shall be given in adoption (Yas. XY. 3, 4) ; nor an eldest son, under 

the text of Oaunaka «^(f f^pTT I W The two last rules do not apply 

to a brother's son— Yishnu XY. 42. (6) For the rites in an adoption, 
Yasish(ha XY. 6 is quoted. (7) A brother's son is the most eligible person 
to be adopted— Yasish(ha XY. 7, 8. (9) The rite of giving a son is 
" identical with the rite to be performed in making a Putrika, as described 
by Jsbali." It may be observed that the prohibition to give an eldest son 
in adoption does not occur in the Dattakamimimsa, though it is found in 
many other treatises. In the Mitakshara, Sarasvativilssa, etc., it is rested 
on a text of Manu (IX. 106), in other works on the anonymous text 
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Nandnpandita's theory had been more than a speculative LBonnui 
development, it must have found entrance into all the ^^' 
principal treatises on adoption. Instead of this, it is only 
in a few other works of recent date — viz,, in the Dattak&- 
kaumudi, Dattakftdidhiti, Dattak&nirnaya, Samsk&rakaustu- 
hha — that a doctrine of this kind is noticed at all ; and 
the authors of these works even confine themselves to 
general remarks about forbidden relationship and persons 
unfit to be considered as sons. 

The so-called Dvyftmushy&yana Adoption, by which DrjAma- 
the adopted son retains at the same time his status in his ^l|^'*^ 
natural family, affoixls another instance of the way in '"^•^ 
which the obsolete custom of Niyoga was introduced into 
the Law of Adoption by the later Jurists. It has been lu origin, 
pointed out before that the earliest texts, in which the 
position and rights of the Dvy&mushyftya^a, or son of two 
lathers, are considered, related to the case of the Niyoga ^ 

alone. The various doctrines of the Smriti-writers on this 
subject, which were repeated and developed in the Commen- 
taries, appear to have furnished the principal basis of those 
lengthy disquisitions on the result of an adoption in this 
form, which are to be found in the Treatises on Adoption 
l)oth of the Northern and Southern Schools. In particular, 
it had l)ccn a |>oint of contention very early, whether a 
Kshetraja son becomes a Dvy&mushy&yapa, wherever his 
natural father has no other son living, or merely in conse- 
quence of an express stipulation. The same question was 
raised accordingly in the case of an adopted son. Thus it 
is declared in the Dattak&chandrikA (II. 37-38) and 
Mayukha (IV. 4. 28 — 35), that in order to constitute a true 
Dvy&mushyftvana, a stipulation is required at the time of 
adoption to the effect that the boy shall belong to both 
fathers. The same opinion is expressed in sucn an early 
work as Medh&tithi s (i»mmentary on Manu.* The Vivadft- 
tAndava, on tlio other hand, contains an important 
passage in which a stipulation of this kind is declared an 
absurdity. The adopted son, says Kamal&kara, inherits 
if} his natural father without any previous stipulation, in 
case he is his only son.' That stipulations of this sort 
were practically unknown in Southern India at all events 
results from a statement quoted in the Mayukha.' " There 



* 1. on IX. 142. < fhr Samtkrif, tee Appendim,) 

* {f\»r Sanskrit, MW AppendimJ) 

* IV. 6, 3S ; Mandlik, 61. 
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Lbotubb is no rite prescribed for an agreement to the effect that the 
^^* son shall belong to both fathers/' I have been informed 
by Pandit Dundiraj of Benares, that in the N. W. Pro- 
vinces also adoptions of the Dvy&mushy&yana type ai*e 
very common now-a-days, though express sti|mlations to 
that effect are as unknown as the term Dvy&mushy&ya^a. 

CoodoaioD. '^^^ result of this brief review of some of the principal 
doctrines of the Indian Law of Adoption may be summed 
up in a single sentence : It is simply a misfortune that so 
much i^uthority should have been attributed in the Courts 
all over India to such a treatise as Nandapandita's MimAm- 
sa which abounds more in fanciful distinctions than per- 
haps any other work on adoption, and it is high time that 
the numerous other Treatises on Adoption should be 
thoroughly examined and given their due weight. Even 
hitherto, in spite of the pressure exercised by the authority 
of Nandapandita, the prevailing tendency of decisions has 
been in favor of divesting adoption of arbitrary restric- 
tions, which have no foundation in equity and justice. 
The history of adoption in some of those European coun- 
tries whei*e adoption has been sanctioned by Legislation 
offers It parallel to this. 
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UNOBSTRUCTED INHERITANOB. 
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Tbe riebt of repretentati<m ~ The principle of tplritiml effieacj prored to bt 
erroneous— 1. Female and maternal aneeators — S. Operation of tlie RigLi 
of l*rimo|reuiture on CrAddhat — 8. CritldliAi addreaaed to remote aiieeatora — 
4. Son and grandson — 5. Introdnetion of females into the order of hein — 
6. Saptyda tierived from l'inda« a body — 7. Propinauity the test of taecet- 
sion — 8. Fersisiencj of this doctrine in the IfitMshari School — 9. Yi^* 
Te^vara and other writers of Ibia School — 10. The Diyabhiga doctrine — 
11. Germs of the Mvabh^a STStem in earlier writini;fl — It. Influenee of 
tlie llengai system on the otiier schools — DtvtAton of tJie Law of Inherilanee 

— Unborn deeceudanu — rrimoirenitnre — Abolition of the lUght of Pri- 
mogeniture — How to settle tlie order of setdoritv between sons of different 
wives — Intermarriage prohibited — Kighta of the offspring of mixed mar^ 
riaura — SolMiiliary aoiiii — Primogeniture among Pubaidiarj tona — Com- 
petition between subsidiary and legitimate sons — 'llie modem law <— Share 
of the adopted M)n where a legitimate aon is afterwards born <— After-bom 
aona in the ease of the Dtramushyiiraf^a — Kight of repreaenution — 
Illegitimate sons of C6dras — Medhiiti'thi's opinion — I. Meaning of IMsf — 
A permanent concubine — }. Meaning of tlie t«rm * half-a-ahare — 8. Com- 
petition of illegitimate aons with daughter's sons, etc — Covrte to b% adoptod 

— Descendants of an emigrant heir — Coneltuion. 

The Indian Law of Inheritance, with all its singular!- The right 
ties and shortcomings, possesses one highly commendable ^utioii. 
feature which entitles it to one of the first ranks among 
all the divers systems of inheritance of the ancient worlcT. 
I mean the thorough development which has been accorded 
to tlie principle of representation in India. Among sons 
of different fathers, say Vishnu (XVII. 23) and iiyna- 
valkya (II. 120), the adjustment of the shares shall be 
made according to the fathers. This is precisely the prin- 
ci|)1e which has passed from Roman Law into the legal sys- 
tems of Modern Europe, that inherited pro|)crty, as a rule, 
shall be distributed j><;r siiiycs, and v\oi i>er capita. In 
India, the exceptions to the right of representation — such 
as, e.g., the exclusion of the more remote descendants, begin- 
ning with the fourth in descent, and the rule that where a 
divided householder has nephews only, the wljustment of 
the shares shall be per capita — are comparatively few and 
unimportant. Reprcsentatiou takes place even in the dis- 
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tribuiion of inherited property between the sons and 
grandsons of one man, and what is more, the sons of one 
excluded from inheritance on account of physical or moral 
defects or civil incapacities succeed to his share and re- 
present him just as if he were dead. The legal systems 
of some of the most highly civilized nations of Europe 
have taken centuries to ai'rive at the simple and equitable 
rules devised by the Indian Lawgivers of old. The ancient 
Teutonic Laws do not know the right of representation at 
all, and it was not till after a long struggle, observable in 
the coiUumea of Germany and Northern France, that the 
Law of Representation began to gain ground with r^[ard 
to the heirs of a deceased owner.^ 

The right of representation has originated in the patri- 
archal family system, and it is that system which really 
lies at the bottom both of the Roman and of the Indian 
Law of Inheritance. No doubt the Indian rules on in- 
heritance are closely connected with the rules relating to 
the offering of funeral oblations as well. This is a com- 
mon characteristic of all early systems of inheritance. 
But the theory that a spiritual bar^n regarding the 
oblation of the customary offerings to the deceased by the 
taker of the inheritance i» the real basis of the whole 
Indian Law of Inlieritnnce, is a mistake which has arisen 
in the early period of the Administration of Hindu Law 
from a too exclusive study of the writers of the Bengal 
School, and from certain terms often recurring in Cole- 
brooke's translations of Indian law-books, notably from the 
term ** connected by funeral oblations," the English equi- 
valent chosen by Colebrooke for the well-known Sanskrit 
term ' Sapinda.' This theory has now been given up so 
far that a difference of doctrine in this respect between 
the Bengal writers and those of the other schools has been 
recognized. But it is necessary to go further than this. 
As the question regarding the relation of the Law of 
Inheritance to the rules regarding the customary ^raddhas 
is of particular importance for a right understanding of 
the entire history of the Indian Law of Inheritance, a 
brief review of the main points of difference, which have 



* In regard to a living man, the whole period of the middle agea 
adhered to tne principle Virlnnlhi repneMcntatio est, 8oe PrufcMOr 
^ohler, in the KritiMchd V'urir(;uhrsckrijrc for 1880. 
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exinted between both sets of rules from the first, or have Licrrumv 
sprung up successively, will not be deemed out of place. ^^ 

1. The wives of ancestors and the maternal ancestors ir^nniieiiaj 
receive Qraddhns from persons who seldom or never inherit iw«t«rnai 
from them. Thus it is stated in such old works as the •"^'•*'*^ 
A9valayana and E&thaka ^ Orihyasutras, that at the invo- 
cation of the three immediate ancestors (Sapindas) their 
respective wives shall receive a separate ball of rice each. 

Yet the persons whose duty it was to offer these ^r^dhas 
would not have inherited anything from their respective 
mothers, grandmothers and great-grandmothers, because in 
the Sutra period women were not considered capable 
of holding anv property excepting perhaps their Stildhana, 
which, af^r their (feath, would pass in the female line only 
in those times. The maternal grandfather, and his father 
and gitindfather, are another group of persons entitled 
to the receipt of Craddha oblations in every case, though 
their descenflants in the female line can never inherit 
from them, u ideas descendants in the male line should bo 
wanting. The obligation to offer ^raddhas to the maternal 
grandfather and to his two immediate ancestors, is specially 
mentioned in the Vishnu and Yajnavalkya Smfitis, and 
in a text ascribed to Pulastya. 

2. Among several brothers, the eldest only offers the OpcmtiAfi 
Ci*addhas, but all brothers have an equal right of suoces- <>{ ^•***«fct 
sion. It is true that a Right of Primogeniture has formerly ^[^nr*'^ 
existed in the Law of Inheritance as well : but it has been CHUidiiM. 
abolished in the Law of Succession, while it was maintained 

in the Law of ^raddhas. 

3. The ordinary ^raddha offerings are addressed to the CHMdhM 
three ancestors, and the inheritance devolves, in the first ■*'**'***^ 
place, on the three descendants of one deceased. It is to mZu^ 
these three generations in the ascending and descending 

lines that the name of Sapindas, or persons connected by the 
funeral ball, was originally rastricted. Thus Baudhayana 
says (I. 5, 11, 9) : The great-grandfather, the gi-andfather, 
the father, oneself, the uterine orothcrs, the son by a wife of 
equal ca«te, the grandson, (and) the great-grandson, — these 
they call Snpinqas, but not the (great-grandsons) son. 
The obligation to oflfer three balls of rice at a ^rofldha, one 



' The piv Nacre from tlio latter work ban been pHnted in ibe aothor'ii 
paper on the Vinhnu-KDifiLt and Ka|haka Grihyaautraa,~TraiiMat. IL Bat. 
Avw). of HcioDce, IS79. 
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Lkotubb to each ancestor, is clearly stated in tbe ^t^uta and Orihya- 
3^' sutras. However, there exists a diffei-ence of opinion aa 
to whether all these ancestors, in order to be entitled to 
the receipt of Qiuddhas, must have departed life or not. 
Both opinions found adherents, but it appears that the 
doctrine which made the decease of an ancestor the neces- 
sary condition of any worship being shown to him 
became viqtorious in course of time. Now the consequence 
of this doctrine would have been to increase tbe number 
of ancestors to whom Qraddhas might be due by substi- 
tuting, e.g., for a grandfather who was still alive, his 
deceased grandfather, — i.e., the great-gi*eat-grandfather of 
prcBposittLS, and so on. Such rules as these may be actually 
. found in the Manu and Vishnu Smritis. Thus it is stated 
by Vishnu (LXXV. 2, 4) that one whose father and grand- 
father are alive must offer Craddhas to those persons to 
whom his grandfather offers his ^raddhas, — i,e,, to his own 
third, fourHi, and fifth ancestors. One whose father is dead, 
but whose grandfather is alive, must offer ^raddhas to his 
father and to the two ancestors coming before his grand- 
father, and so on. These rules make the Qraddha extend 
eventually to the fourth and fifth generations, whereas 
the order of heirs invariably stops and turns back at the 
third male in descent. 
Son and 4. Though the vested right to inherit is extended to 
grandaoD. the fourth generation by such an early writer as Baudha- 
yana, there are several traces of a narrower view by 
which this right was restricted to tbe son and grandson, 
and it is in one of the most recent metrical Smritis 
only, — tnz, Devala's, — that the great-grandson's right is 
as distinctly recognized as it is by Baudhayana. Katya- 
yana lays down the same rule in the case of undivided 
estates only.^ Several well-known versus memaricUes 
regarding the religious merit gained by the birth of a 
son, grandson or great-grandson, have no special reference 
to inheritance, though they are quoted in the Dayabhaga 
Sections of the Manu, Vishnu, Vasishtha, Qankhalikhita 
and other Smritis.' Under these circumstances it is no 
matter of sur[)rise that two such recent works as the 



> In the Majukha (IV. 4, 23) and YivadaUndaya (MS.) both the texto 
of Devala and Kityayaua are referred to reanitod ooparceners onlj. 
This, howeTor, is a forced interpretation. 

• Manu IX. 137 ; YiMhi.iu XV. 46 ; Vaaiah^ha XVII. 5, ko. 
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MiiilkBlmra and Madanaparijata refer to the right of the Lbcturv 
Ron and grandson alone.^ These writers might be supposed ^^' 
to have omitted the great-grandson for brevity's sake, but 
in the Law of Debt also, the liability to pay debts contracted 
by an ancestor stops with the grandson. There is every 
reason to suppose that, in the L&w of Inheritance also, the 
exclusion of the great-grandson from the narrower com- 
munity of heirs by Vijnaue^vara and yiyve9vara is inten- 
tional, and not accidental. 

6. The recoffnition of the capacity to inherit in females, ^n^»«- 
especially the introduction of tlie widow into the order of females 
heirs, must have destroyed eflfectually that close connection ^"^ ^*>* 
between inheritance and funeral oblations which had caused ^^^ 
the nearest male heirs to be designed, in an earlier period, 
by terms taken from the community of funeral oblations. 
Besides, the denomination of Sapiijidas, from embracing 
originally three immediate ancestors, three immediate des- 
cendants and profpositua, had early been extended by 
making the traditional seven Sapi^das to reach as far as 
the seventh generation both in descent and ascent. Thus 
the real import of the term Sapiigida came to bo forgotten, 
and we fina that 

6. Vijnane^vara and other authors derive Sapiijida from SApi?^* 
Piijida, ' body, ' and take it to mean those who nave parti- {J^'^pf^ 
cles of one body in common. This of course is a thoroughly • a body/ 
artificial etymology, which is, however, characteristic as 
showing that, in the times of yiinane9vara, the origin of 

the lastitution of Sapi^das in the Law of ^^Addhas was no 
longer recognized even by the learned.' 

7. Vishnu (XV. 40) says: He who inherits the wealth PrApin- 
presents the funeral oblation (to the deceased). Statements 2^*^|^ 
of this kind, which are rather common both in the Smritis n 
and in the later juridical literature of India, might occur 
and do occur in Roman and Greek, just as well as in Sans- 
krit literature. It is onlained by religion, says Cicero, 
that the family estate and the family worship shall never 
be separate, and that the care of the sacrifices shall alwavs 
devolve on him who takes the inheritance. Isalus, tiie 
well - known Athenian pleader, says : Please to consider 



* Wmt k BQhler, 67-G8. The BladanapirijiU IntrodnoM the well- 
known text of TiinATAlkjra on the order of hein m followe : " The 
order of heirs to a diTided man, who has departed for heaveii without 
leaTing »onM or grandsons, will be stated next.*' 

* F. de Coolanges, La cit6 antiqae, p. 76. 
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Lboturk well, judges, and to decide whether myself or my advei 
3^* sary is to inlierit the estate of Fhiloktemon and to offe 
the funeral oblations on his tomb.^ Among an essentiall; 
religious people like the Hindus, a confusion of thought ii 
regard to the original relation between the obligation i 
ofier ^raddhas and tlie riglit to succeed might spring u] 
more easily than elsewhere. The pei-son who, after tli 
death of a kinsman, came forward to perform the Craddha 
for him, and was allowed to do so by common conseni 
might claim the deceased man's property afterwards bj 
virtue of this fact. In the language of some Sinriti-writen 
he might offer the Pinda and (then) take the propert} 
But although the competence to offer the funeiul oblation 
might thus be popularly considered as a test of the righ 
of succession in ordinary cases, the fiEtcts adduced aboy< 
show that it never was a reliable test in cases of difficulty 
When, therefore, the scientific study of law had been estab 
lished, it was at once declaimed in the Mitakshara tha 
propinquity is the only real test of the right of. succession 
Penist- 8. All interesting passage of Balambhatta's or Lakshrai 

eney of the devi's Commentary on the Mitakshara contains two succes 
|^^|f^*'^*sive lists of relatives, tlie first i*eprcsenting the order o 
heirs, and the second the order of those on whom it i 
incumbent to offer the Ci*addhas to their deceased kinsmen 
Both enumei-ations differ as stronc^ly as possible ; the wife 
for example, coming in immediately after the subsidiar 
sons in the fii*st list, but not till after the brother, fathe 
and daughter s son in the second list. Balambhatta argue 
in very strong terms against the notion that the right to in 
herit and the duty to offer the obsequies go together, an< 
show that it is not the competence to offer ^r&ddhas, bu 
the propinquity to the deceased, which creates the title t 
succee<l to his property.' It is true that, according to othe 
works of the MitakHhara School, e. g., in the Dhaimasindhi 
of Ka^inatha, the order of heii-s agrees more closely withth< 
order of persons competent to oner ^i-addhas than it doe 
according to Balambhatta. However, the DharmasindhUj 

' F. de Coulaiitfeti. La cit6 antique, p. 7G. 

' A perfectly literal reuduriDg of thiH whole passage may be foand i 
Rajkumar Sar?adbikari's I/ectures. pp. 484-486, who gives it withoni ; 
comment, though it is diametrically opposed to his own theory of tb 
competence to offer Craddbas as being a certain test of a preferentii 
right of suooession. 

• Seet^i<f. pp. 100— 116. 
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in enumerating the persons competent to perform Oracl- Lbotuiiv 
(Ihas, introduces the son's widow, the sister, and the sister's ^^' 
son after the father, which is entirely opposed both to the 
letter and spirit of the Mitakshaia Law of Inheritance. 

9. Other writers of the Mitakshara School, though they vi^t*?- 
do not go into detail so much as Balambhatta and Ea^i- ^^r"*^ 
natha, who are among the most recent writers of this wriiera of 
school, insist very strongly on the correctness of the general JJ^^ *'^^" 
principles emniciated in the Mitakshara. Thus the earliest tchooL 
Commentator of the Mitakshara — Vi9vecvara — has refuted, 

in the Introduction to the Second Stabaka of the Madana- 
parijata, the deiivation of Sapij^da from Pinda, " funeral 
ball." He has also endeavoured to show that it is impos- 
sible to found a consistent theoiy of succession on the 
community of funeral oblations.^ The Mitakshara doctrine 
is likewise upheld by Nilakantha (Samskaramayukha), 
Kamalakara (Nir^ayasindhu), Anantadeva (Samskam- 
kaustubha), Vachaspatimifra, ^ulapa^i and other eminent 
authorities.' 

10. The doctrine that the order of succession is deter- Diraiihiffa 
mined by the greater or less amount of the spiritual <*<>«*'*•»•• 
benefits conferred on the deceased proprietor has been first 
worked out by Jimutavahana, and has since become an 
established doctrine in the Bengal School, but not outside 

of it. Even in the Bengal School, however, this principle 
has hardly been developed with sufficient clearness and 
precision to admit of establishing, by virtue of it, the claim 
of any heir not expressly named in the Bengal Treatises 
OR Inheritance. Probably the Bengal lawyers have not 
introduced the principle of spiritual efficacy for its own 
sake, but merely in order to support by it the claims of a 
certain number of cognates to the inheritance, in accord- 
ance with the established practice of their own time and 
country. The definition of inheritance in the Dayabhaga, 
though diflTeringfiom the MitakKhara, contains no reference 
to funeral oblations and the benefits conferred bv them, 
and inheritance is treated in this school, as in the other 
schools, as a part of the more comprehensive subject of 
partition of common property. 

11. The elements of the Dayabhaga doctrine are, no q^^^^ ^f 

doubt, very old, and may have been derived by Jimuta- the D4y«- 
__^ bbifttjrt- 

■ Ree Rajkumar Sarvadhikari't Leotares, pp. 609—611. 
* /»i4<. 611— 614,619-624. 
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Lkgtijru vahana, in this case as in other cases, from Apararka'a or 
y^- some other old Commentary of the Y&jnavalkya or Manu 
tein in ear- Si^n^is- Apaiurka, as Will be seen in the next Lecture, 
lier writ- regulates the order of precedence among the agnates accord- 
^"'^ ing to the number of ancestors to whom both the deceased 
and tl)e claimant have to offer funeml oblations. This is 
a development of the old theory of Sapindaship as includ- 
ing those connected by the eommunity of oblations, — viz., 
primarily four males in descent and ascent, and then Uie 
three next ancestors and descendants. This theory, which 
had been enunciated by Manu, was persistently maintained 
by his Commentators from Medhatithi downards. Anotlier 
predecessor of Jimutavahana — Devannabhatta — in the 
Smritichandrika (Sanskamkanda) eauaily derives Sapi^^^a 
from Pinda, " funeral ball," and establishes two divisions of 
Sapindaship, each including three degrees, under a well- 
known verse from the Matsya-pura^a. But none of those 
writers, who have put forth the principle of spiritual efficacy 
before the times of Jimutavahana, has made use of it for 
the purpose of introducing the cognates as heirs between 
the agnates. Nor, it appears, was that strict distinction 
between the three firat Sapi^das and the three last deno- 
minated Saknlyos, and the establishment of different kinds 
of Sapindaship, for impurity caused by death and for 
marriage purposes on the one hand, and for succession 
on the other hand, in vogue before the composition of the 
Dayabhaga. 
V*1Jr*^l' 12. The Bengal system, carefully worked out as it is, 
•vttein"oti did iiot fail to exei-ciiic a certain influence on the opinions 
the other i^^ld in the other Schools of Law. This influence seenis to 
*^^^ exhibit itself, e. g., in the doctrine of Nandapandita and 
others that there are two kinds of SapiD4a8hip, one rest- 
ing on consanguinity, and the other on community of 
funeral oblations. The Viramitrodaya, while attacking the 
principal points of Jiinutavahana's theory, recognixes some 
subordinate portions of it, as will be seen in the next Lec- 
ture. The principal feature of the Bengal system, how- 
ever, I mean the insertion of the cognates, has never 
received the assent of any writer of the Mitaksliara School. 
It is true that nearly all the later writers of this School 
have extended the vested right to inherit before the widow, 
etc., to the fourth geneitition. But this deviation from the 
Mituk^hara doctrine hod been forestalled in such an early 
work as the Commentary of Apai-arka, and Uiough it may 
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be partly due to the importance attributed to the perform- Lkcturr 
ance of yraildhas, it may be snfticleiit'iy accounted for as ^'" ' 
a simple consequence of the Indian faif.ily system, the 
custom of early marriages rendering it far ffom uncommon 
in India that a man at the time of his death should have 
great-grandsons living. 

Apart from the regard paid to Craddhas, and the tpmpe- Ci?iidf«ih. 
tence to offer them, the religious tendency of the Inrhan 
mind has manifested itself very clearly in two other Intfii- 
tutions relative to inheritance. I mean the rule that an 
estate escheats not only on the natural death of its owner, 
but also on his expulsion from caste, or on his entrance 
into a religious order. All heavy offences in India are not 
visited with secular punishment alone, but they entail 
expulsion from caste, and one formally expelled from caste 
by the ceremony of Qhattasphota, " the smashing of the 
pot," is divested of his entire property, which passes to his 
next-of-kin or coparceners. In most cases, indeed, degra- 
dation may be averte<l by performing the penance pres- 
cribed, and by the Act of the year 50 the civil conse- 
quences of degradation have been entirely removed. The 
legal consequences of entrance into a religious order 
have also been restricted considerably by the Courts. 
It may be noticed in connection with what has been 
said before about succession, that, in ail cases of civil 
death, the right to inherit is quite independent of any 
obligation to offer funeral oblations. yraddhas could 
hardly have been performed till after the natural death of 
the persons concerned, and outcasts in the Smriti period 
did not even receive ^raddhas after their natural death.^ 

From these general remarks I will now pass to the T''* •'"'•• 
details of the Law of Inheritance, which, according to the [Iw'offin- 
sex of the deceased proprietor, may bo divided into two •••'*»*"«^ 
main parts — succession to males and succession to females. 
The radical difference in the principles of succession to 
males and to females did not remain unnoticed by the 
Jurists of India, and each Digest contains a special 
Chapter on the Law of Succeasion to Female Property. But 
the main division of the Law of Inheritance in the MitAk- 
sharft, and those works which follow it, is into unobstructed 



* Viffbiiu (XX IT. 57) ordainn ifini. on the doMh-dnj of an ontcfist, a 
female Plavo nhall urmet a pot of trator with bor feot. This rale appear! 
to have been framea on the analogy of tbe ceremonj of QbaftaaphofA. 
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I^JWTUBB inheritance (Apratib«ndadhaya) and obstructed inherit- 
3^- ance (SapratibhancUdaya). Unobstructed inheritance, ac- 
cording to the iiow prevailing doctrine, exists in case of 
sons, grandsor^a and great-grandsons, who are heirs pre- 
sumptive fVom the moment of their birth. Ol^stiiicted 
inheritance exists in the case of all the more remote 
heii-s, ta being heirs-at-law only, and liable to be cut 
out at any moment by the interposition of a nearer 
rei^ative. This division of the Law of Inheritance is not 
referred to by the writers of the Bengal and Mithila 
Schools, and it has been discarded in the English manuab, 
but it may be conveniently retained in a historical sketch 
of the Indian Law of Succession to Males. An exposition 
of its general principles has been given before. Unob- 
structed succession will form the subject of the remainder 
of the present Lecture. 
Unborn It should be added to what has been said, that a son, 

tST*"**" g>*andson or great-grandson, who is en ventre «a mi^i'e at 
the time of death of the owner, h^ the same right as one 
actually born. This principle is enounced in one of the 
Smriti fragments, and has been univei-sally adopted by the 
later Jurists. 
Priniogoui- Primogouituro in India, as in many other countries, occurs 
^■^^ in noble and princely families only in the present day. 

The privileges accorded to the eldest son in an undivided 
family have been discussed in a former Lecture. Equally 
interesting survivals of the Law of Primogeniture may be 
traced in those various systems of unequal distribution of 
the family property according to the order of seniority 
which are proposed in the earlier Smritis^ and ai*e traceable 
to the Veda.' The importance attached to this subject 
in the Code of Manu appears from the copious discussion 
devoted to it at the commencement of the Chapter on Inhe- 
ritance, in which even the order of precedence among twins 
has not been forgotten. But the most archaic mode of 
unequal distribution is that described in some of the. 
Dharmasutras. Thus it is ordained by Baudhayana, that 
the additional share of the eldest son shall consist of a 
cow, a horse, a goat and a sheep respectively, according as 
he belongs to the Brahman, ^shatriya, yai9ya or ^dra 

> Bnudhayana II. 2,' 8, 3—9; YosUbtha XVII. 42—16; Gautama 
XXVIII. 5—13; Vishnu XVUI. 37 ; Niriuia XIII. 13; ApaaUmba IL 
6, 13, 13. * TaiUiriya Samhita II. 5, 2, 7. 
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oaAte.s. Vasislitha states thnt tlie eldest sliall take a double LKcrifRv 
share and a tithe of the kine and horaes ; that the youngest ^}^^' 
shall take the goats, the sheep and the house; and that block 
iron, the utensils and the furniture shall belong to the middle- 
most. Analogous regulations may be found m the Dharma- 
sutras attributed to Oautama. It seems clear that these 
rules, which savour of the pastoral and agricultural habits of 
aprimitive people, l)clong to an older order ofideas than those 
modes of division by which the amount of each share or 
achlitional share is fixed nrithmetically. Such modes of divi- 
sion are mentioned optionally with the other modes quoted 
before in the Dharmasutras of Baudhayana, Oautama and 
Vasishtha, but the most characteristic rule of this kind occurs 
in the Code of Manu (IX. 1 12) to the effect that the additional 
share of the eldest shall consist of a twentieth part of the 
inheritance, together with the best of all the chattels, that 
the youngest shall similarly receive an eightieth part, and 
that those between these two shall receive a fortieth part 
as their additional share. The infinitesimal value of the 
eightieth part of an estate and the difficulty to define its 
exact amount is obvious. There are several other modes of 
division still besides those hitherto mentioned, such as that 
the eldest shall ttike the best of all kinds of wealth, as well 
as that which is the best in its own kind and the best of 
every ten head of cattle; that the eldest shall receive the 
largest, an<l the youngest the smallest, share, the remainder 
being equally divided among the other brothers, etc. 

This great variety is undoubtedly due to diversity of^»»*»"***« 
local and family usage, and shows how deeply the idea of ^{'pji^^j!^ 
Primogeniture and of the privileges duo to senior brothers pttnimrc 
had taicen root in the Hindu mind. Nevertheless, it was 
diametrically opposed to another principle of the Indian 
Law, — viz., that all coparceners have an equal interest in the 
common property, and that even the right of the father 
and of the sons to ancestral property is perfectly equal. It 
is not surprising, tlierefore, Ct find that such an early author 
as Apastaniba has entered into an clalmrate defence of the 
equal right of all virtuous sons to the inheritance, though 
he acknowledges the existence of local customs by which 
either the gold or black cattle or black produce of the 
earth, i. e., block grain or iron, is the shareof the eMest, The 
fragmont.s of HaritAS Dharuiiusritra contain two conflicting 
statements. According to the one, the shares in a partition 
afler the father's death shall be espial ; according to the 

12 
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Lkoturk other, the younger sons shall leave to the eldest the house- 
y^* hold deities and the family mansion, and build houses of 
their own. Brihaspati, while stating in one place that the 
first by birth, by science and by good qualities, shall obtain 
a double share, recognizes in another place the existence of 
two modes of division, one equal and the other unequal. 
Yajnavalkya (II. 117), U9anas and Faithinasi ordain empha- 
tically that the partition of the paternal estate among 
brothers shall be in equal shares, and in two Smriti or 
Purana texts, the partition, with deductions, is reckoned 
among the things prohibited in the present (Kali) 'age of 
sin.' This lias oecome the established doctrine in all the 
schools, and the statements of the leading authorities show 
that their teaching on this head corresponded to the popu- 
lar feeling of their own epoch and to the opinion of the 
very earliest Commentators, such as Dhare9vara (Bhojaraja) 
and Vi9varupa.^ 
How toMt- As polygamy is permitted by the Indian Law, and as the 
orieniortu' ^^^ married wife ranks before those married later, the 
iMtweea question might arise whether the eldest son t)y birth was 
differ^t ^ ^"^j^y ^^ every case the privileges of Primogeniture, or 
wivet. whether a younger son, by the wife first mai'ried, might 
come to be preferred to an elder son by a junior wife. 
This question is apt to arise even now in the case of an 
impartible Raj or Zemindary, and although the decision in 
a case of this kind will be given in accordance with family 
usages rather than with the written Law of the Smritis, it is 
interesting to note the attitude taken by the latter in 
regard to this problem.^ Qautama proposes three different 
solutions of it : either the additional share of the eldest 
son shall consist of one bull only in case he was begotten 
on a junior wife, and of sixteen bulls in case he is the son 
of the first wife ; or he shall share the estate equally with 
his younger brothers born of the first wife in the former 
case ; or the eldest son of each mother shall receive as hb 
additional share a certain definite part of the property 
descending to himself and his uterine brothers, lianu has 
discussed the same question, and, as fieur as his meaning can 
be made out, he proposes two answers to it : either the son 
of the first man-ied wife, though younger, shall get an 
excellent bull as his additional share ; or the Right of Pri- 
mogeniture shall follow the date of birth alone, just as in 

* See Smritiohandrika III. 16—24. * See tfnyne, S 4G2. 
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the case of twin^, the first-bom is considered as the elder of Lrctum 
the two. The latter view, say the Comraentatora Medhati- ^J^ 
thi and Raghavaiianda, represents Manii s own opinion.^ 

The right of intermarriage between different castes belonfj^, Intermar- 
like the Law of Primogeniture, to the things prohibited in JiJif^f'^^ 
the present a^e of the world, and though this part of the 
law is treated more or less copiously in most Digests, e. g,, 
ill the Mitakshai-a, Viramitrodaya, Mayukha, Madhavf^'a 
and Dayabhaga, without referring to its obsolete cliar- 
acter, it is clear that the authors of these works in tak- 
ing this course had completeness for their only object.' 

Kamalakara, in the Vivadatandava, says, that he " does 
not think it necessary to discuss the rules of partition 
between sons sprupg from mothers of unequal caste, because 
the marriage with such women is prohibited in the present 
age by a text of the Aditya-Purana. Analogous statements 
mijght be collected from several other works. 

The earlier Smritis generally take a more liberal view of Riirhtt 
the legitimacy of mixed marriages, but they differ as *»olrtpHn»or 
the legality of marriages contracted bv members of the mixtd 
three higher castes with a member of the ^udra caste. «•"*•«••• 
Accordingly, the proportionate shares of the inheritance of 
sons of a Brahman father born of women of the four castes 
are ordinarily stated to stand to one another in the relation 
of 4 : 3 : 2 : I.' Vasishtha, however (XVIL 47—60), who 
does not give his sanction to marriage unions with a C<tdra 
woman, makes the proportion to be 3 : 2 : 1. Vishnu 
(XVIII. 1 — 40) has worked out the former principle with 
great care, taking into consideration the case that tne father 
should l)e of anotlier than the Brahman caste, or that there 
should be several sons or none of one particular caste, and 
so on. Manu (IX. 149 — 151) mentions another mo<le of 
division also, which is specially favourable to the son of the 
Brahman wife, who is to obtain by it a servant, a bull, a 
horse or carriage, ornaments and the family mansion, and 

* Dr. Mnjr (Ind. Erbrecht, 63.54) thinks tbat the two rules (M. IX. 12S 
ftnd 125) do not contradict one another, as Purvaja in 123 maj denote the 
eldest son of aU sons, and taduninim the eldest son of each wife. This 

interpretation is supported bj one MS. which reads ^9 01 If: the 
eldest son of aU. Bnt all the other MSS. road ^ T^^fl K&ra/apa trie* to 

remove the contradiction between 123 and 125 bj referring the latter 
rule to qnestions of etiquette onlj, snch as formal salntations. Knllilka 
brinrs in the difference between rirtaotis and Tidom soiia. 

* Bee Bamell. Introd. to DayaTibh.. p. nir. 

* Mann IX. 152.153 ; Bandh. II. 2, 8, 10 ; Tajn., IL 125 ; Nir. XIIL 14. 
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Lkotuhi three shares of the remaining property ; whereas the son of 
^^- the Kshatriya wife gets only two shares, etc. Qautama 
mentions a mode of division which h propitious to the 
interests of the sons of Kshatriya and Vai9yu wives.^ The 
son of a ^udra wife, on the other hand, is viewed with 
special dislike even by those authors who admit his legiti- 
macy, and should he even be an only son, he is never allowed 
to take the whole property left by his father. Thus it 
is ordained by Vishnu, that an only sou born of a Cudra 
wife shall only take half of the inheritance, the other half 
descending in the same manner as the property of one 
deceased without male issue. Manu, while giving in one 
place the before-mentioned rules for partition of an estate 
between the son of a ^udra woman and ^the sons of women 
of other castes, says in another place (IX. 154i-155) that a 
father shall never give more than a tenth to a son born of 
a Qudra wife, and that such ason has no vested right to inherit 
and shall keep as much only as has been given him by his 
father. Jn a third place (IX. 160), Manu mentions the son of 
a Qudra woman as the last of the six inferior soiis of sons 
who are never to be considered as heirs.' These conflicting 
statements represent the diflerent stages by which the 
rigid caste-system (»f the present day has developed itself. 
Baudhayana also, though treating in one place of the dis- 
tribution of the inheritance among sons of women of all 
the four castes, mentions the son of a Qudra wife or con- 
cubine as the last of the inferior sons, who shall be members 
of the family only, and not heirs (II. 2, 3, 29, 32). Qautama 
(XXVIII. 39) denies the son of a ^udra woman any right 
save a claim to maintenance ; and similar statements may 
be collected from most other Smritis, especially from the 
Smriti fragments. As for sons begotten on women of 
higher castes by men of lower castes, it is stated in such 
early works as the Dharniasutras of Vishnu (XV. 37 — 39) 
and Gautama (XXVIII. 45) that they can claim nothing 
but a maintenance, and the same rule is given by Eaty- 
ayana. And Apastamba (II. 7, 13, 1 — 5), far more strict 
than his brethren as usual, docs not recognize the right 
of any son except those who have sprung from parenUi of 



> Gaut. XXVIII. 36—38. See aIm) Uuudh. II. 2, 3, 12. 

* 'J'be (.'oinineDtators )m?e endeavoured in vuiii to reroove these oontim- 
dictioiiB by referring to the difference in {K>int of dignity between the 
•on of a O^ra wife and a Cudra concubine, a virtuous and a vioioifts 
son, etc. 
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equal caste, wbicli bIiows how early the opposition to mixed LBcrum 
marriages must have begun. ^^^^ ' 

From the Law of Primogeniture and the rules of parti- Sauuiiary 
tion between sons by women of various castes, I pass to a •«>•• 
thfixl topic of the Law of Inheritance, which is likewise in 
a great measure obsolete, though some parts of it have 
remained in force in the present day. The divers subsi- 
diary sons have been discussed before in connection with 
the subject of adoption, and it has been pointed out that 
all of them are obsolete now excepting sons adopted in 
the Dattaka or Kritrima forms alone. The rights of the 
Paunarbhava, " son of a twice-married woman, have been 
restored quite recently by the English Legislation. Some 
minor p«>int8 connected with the substitution of sons 
according to the ancient law remain for discussion. 

First as to the operation of the Law of Primogeniture on Primogwi- 
the rights of the ^subsidiary sons.* The general rule is JUiiii^i^'^ 
this, that the Law of Primogeniture can only apply between tont. 
sons of one and the same class. Thus the eldest of several 
Kshetraja sons may claim an additional share, but a single 
Kshctraja son shares equally with his begetter, who happens 
to be his father's younger brother ; ana a Putrika shares 
equally with a legitimate son born after her appointment. 
To the sons of a Cudra, however, the right of seniority 
shall never be applied ; they shall divioe the paternal 
estate equally, should there even be a hundred of them.* 

That a legitimate son is superior in rank to all subsi- OemiMU- 
diary sons follows from the nature of the case and from JjJJ^,^ 
the definition of a legitimate son as given by Manu and 8ub«i«ii«nr 
others.' But what has to be done in cases of competition JJ!!llJ*** " 
1>etween a legitimate son and a sulistitute ? Vishnu (XV. 
30) sa^^s, that the legitimate son shall support the other 
sons. Vasishtha (XV. 9) refers to the case of the adopted 

■ Mnnn IX. 120121, 1S4. 1ft7 : Devala. 

« 8o« Mnnn IX. 166: Rnmlh. If. 2, X H; Vm. XVII. 13; Vithnn XV.S; 
Ynjn. II. 128; DevaU (Viramitr.. lOl, etc.) Baurlbijana is the onlj 
author who has introdiicoci equalitj of caiit« between the parents Into 
bin definition of the legitimate (Auraiui) non. The Commentatort and 
Difr<«t-writeni— Knlluka, lUgbavanamla, Vijnine^vara, Culapapi, Nila- 
kititha and otbeni— pupplj this in the texts of Mann and YijuaTalkja 
as well, in order to make them af^ree with Uaudbijana's definition. Bui 
Mitrami^ra, in the Viramitrodaja. and Nandapandita, in the Vaijajantl, 
rrfute thin construction. Bfanu (III. 12, 13. 44). Vishi^n (XXIV. I— S), 
Tijnavalkja (I. 67, 62) and others recognise ezpresslj the lefallij of 
marriaireii contract*^ with women of nnequal oaista, and daaoibe lh« 
rites to be obsorved in soch marriages. 
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Lkotubb son only, who, be says, shall receive a fourth part of the 
3^* inheritance, in case a legitimate son should be subsequently 
born to his adoptive father. Baudhayana (II. 2, 3, 11) lays 
down the general proposition that the subsidiary sons of 
equal c&ste shall receive one-third of the estate in that case. 
The same rule is given in a text attributed to Briliaspati 
or Devala or Naitula, and in a text assigned to Katya- 
yana. According to another reading, Eatyayana speaks 
of a fourth pait. Vriddha Qautama, as quoted in the 
Dattaknniimamsa (V. 43), Dattakachandrika (V. 32), and 
in Krishnapandita's modern gloss on the Vasish^ha-smriti, 
states that the adopted son shall share equally with an 
after-born legitimate son. The other Suiritis, in whicli 
the same question is treated, make the relative dignity of 
each subsidiary son the standard by which the amount of 
hid share is regulated. Thus it is stated by Manu (IX. 134, 
164, 163) that the son of a Futrika shall snare equally with 
an after-born legitimate son of the body (Aurasa) : but 
the son of the wife (Kshetraja) shall only receive a fifth or 
a sixth share, and all the other sons shall have a claim to 
maintenance merely. Harita prescribes that the damsel's 
son shall receive a twenty-first part ; the son of a twice- 
married woman, a twentieth part; the son of two fathers,^ a 
nineteenth part; the son of the wife, an eighteenth part; 
aind the son of a Futrika, a seventeenth part; the remainder 
being given to the legitimate son of the body. The Brahma- 
pui*ana onlains a share for each of the eleven subsidiary 
Hons in order, from the son of the wife, who shall obtain a 
third part of the inheritance, down to the son of a Qudra 
woman, who shall obtain a thirteenth part. Such rules as 
those are mere theories of course, and could never have 
been enforced. They express the various opinions of their 
authors in regard to the relative dignity of each class of 
sons, nothing else. 

The only rule now in force is that which assigns a third 
or fourth part of the estate to the adopted son, where a 
legitimate son has been afterwards born. The latter rule 
is mainly founded on the text of Vasishtha quoted before, 
and it is worthy of remark that this text is followed by 
another clause referring to the case that the adopted sou 
is grown up and able to ofibr the family sacrifices at the 

> Thu8 Naudapantlita (Vaijayanti), Ilaiadatta (Mitakshara, UjJTala), 
^litramiQra. Jagauuatha (Dig. V. 4, ooxix) haa the son of oonoeaM 
birth ioHtoad. 
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time when the legitimate son was bom. Vasisbtha, as LKcruna 
explained by his Commentator Krishnanandita, states that, ^[^* 
in this cofie, the property shall be divided equally between 
the adopted son and the legitimate son. This is precisely 
what Vriddha Qautama prescribes in the passage adduced 
before ; but as this text is explained away in the Dattaka- 
mimamsa and Dattakachandrika, while the second text of 
Vasishtha, where it is quoted,^ has a totally different reading, 
the law regarding the equal division of the estjite between 
those two sons has never obtained. This may be regretted, 
as this rule appears to correspond to actual practice in 
some parts of India, and is certainly more equitable than 
the established rule. 

To speak of an established rule in this case is indeed a 
rather bold figure of speech, as the variance of doctrine is 
very considerable.' (1) Those texts which make the share of 
the adopted son a third, are relied on by the leading writers 
of the Bengal School ; and those which make it a fourth, 
are relied on in the Benares, Bombay and South Indian 
Schools. Nandapandita has followed the latter doctrine in 
his Treatise on Adoption, the Dattakamlmamsa ; but in the 
Vaijaynnti (XV. 30), where the same subject is treated at 
more length, he takes an intermediate course, making the 
application of the two rules to alternate, according as the 
adopted son is more or less virtuous. Much the same course 
is adopted in the Dattakachandrik& and Vivadachinta- 
mani. (2) The Dattakachandrika makes the adopted and 
logiiimate sons to take equal shares in the case of Ci&dras. 
(.•J) The terms "a third share" and "a fourth share," 
exactly as in the analogous case of the fourth share allotted 
to a dauji;hU»r,* have been variously explained as denoting 
a part of the whole, or a part of the legitimate son's share, 
or a part of what the adopted son would have taken hail 
he been a legitimate son. The last inteipretation is rather 
harHh on the adopted son. Supposing the two legitimate 



* Tbo Wennrtin Edition of VasiAhtha, on wbich Dr. BQhIer't tnio«laUoii 
in bailed, hns fflf: ^H^ t The ViTiidachiotiiinanl (p. IftO) and Datiaka- 
chandrikn (p. 78) bave ^nW ^Pf and M^Ti WJ, tfc« former reading 
\ie\ng a minprint for V[^%: os the soqtiol nhows (Sutherland) : — " Pro- 
▼idorl (the cifltAte) maj not have been expended in acts of merit (bj 
the If^gitimate son).** 

* Majne, f 167 ; W. Maooaffhten, I. 70. * See tfa/^.pp. 170—183. 
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Lkotdrk sons yrere subsequently born, the adopted son would take 
y^* one-twelfth under this interpretation ; and supposinfir Uie 
number of after-born sons to be four, the ailopted son 
would take one-twelfth only. The first interpretation 
represents the pinrad facie view of the matter, and it seems 
to lie at the bottom of the other rule, under which the 
adopted son is to take one-third only, — i.e., one-third of the 
legitimate son's share, but a fourth of the whole.^ How- 
ever, supposing there wei*e four after-born sons, the adopted 
son's allotment would be greater than the share of a natural 
son, which is not cons(mant with equity. In my opinion, 
the second interpretation has the best chance of succeeding, 
whenever the case may aiise for final decision. The argu- 
ments speaking in favour of this construction of the law 
are the same as in the case of the fourth share of a 
daughter. As regards equity, this rule avoids b«>th the 
Scylla, of depressing the adopted son's share to an infiniti- 
simal amount, and the Charybdb, of making it exceed the 
shares of the after-born legitimate sons, where there ara, 
e.g., four or five of them. The state of the authorities in 
the present case is this. The Sarasvativilasa is decidedly 
in favour of the constructitm here proposed. The language 
of the Sarasvativilasa (§ 379) on the subject is unequivoou, 
and it quotes an anonymoas Smriti text, stating that in 
case of a legitimate son being subsequently bom, the 
Datta, Kritrima and other sons shall take a fifth share. 
The weight of this statement in settling the law in the 
Madras Presidency has been acknowledged by the High 
Court of Madras. The same rule has been followed in 
Bombay, on the authority of a Castil It must be owned, 
it is true, that the language ot all the other authoritative 
works is just as ambiguous in this case as in the case of 
the fourth share to be allotted to a daughter. As regarde 
the Dattakamimamsa (V. 40), there exists moreover a 
difference of reading, which rendei-s it impossible to 
get at the real meaning of the rule laid down in this 
authoritative treatise.' According to Sutherland it may 
mean, that the adopted son shall take a fourth of what 
he would have got had he been a legitimate son. He 



» Mayne, § 167. 

* The Caloutta odition, p. 35, reads (fhr the SaiuktU, tee Affemdim,^ 
The Benares edition, p. 26, reads (For thit Sanskrit, tte Appendtm) The 
lame reading haa been found in a good MS. of the Dattakamimi mii . 
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seems t() Iiave tittnslated the, reading of the Benares Edi- Liccruiia 
tion, which may mean just as well, however, that the VIII. 
" fourth share " shall be a fourth of what the legitimate """" 
son actually takes. According to the reading of the 
Calcutta Edition, the adopted son is selected to take a 
fourth part of the whole property. Besides, if Nanda- 
pa^dita were to be foll(»wed on this question in Benares, 
it would be equally necessary to establish the rule laid 
down by him in the VaijayantI that the adopted son shall 
take a third or a fourth part of the property, accord- 
ing as he is endowed with more or less virtue,^ and I 
hardly think that such a plea as this would be likely 
to succeed. In the Bengal School the adopted son is 
given a third, instead of a fourth, part. But here affain 
tlie same difficult finally arises, as may be seen &ora 
Dayabhaga (X. 7) and Dayakramasangraha (VII. 23). The 
main current of decisions in the Bengal School appears 
to l)e in favour of making this third part a third of the 
whole, though a good deal may be said against this view 
of the matter. 

The Dvyamushyayana, after whose adoption male Afur-iMmi 
offspring is born both to his natural and adopted fathers, "^'^ [^ 
shall take a quarter share, just as other adoptecl sons, imder DTjima- 
the MayQkha (IV. 5, 25). The case of after-bom sons •"•x^X**^ 
existing in one of the two families only is not referred to 
anywhere except in a difficult passage of the Dattaka- 
chandrika (V. 33).' This passage, according to Sutherland's 
translation, refers to both of tne two cases which may 
thus arise. It is equally possible, however, that it refers to 
one case only, and declares that where a legitimate son is 
afterwards bom to the natural father, the Dvyilmushyayana 
son shall take half of his natural brothers share, and like- 
wise half of that share which is due bv law to an adopted 
son, where a legitimate son is afterwards born. 

The right of the offspring of adopted sotis down to their iiiKhtof 
grandsons, and of the adopted sons and grandsons of legiti- rtwrftmi- 
mate sons, is not expressly declared, but it follows from the ** 
right of representation. 

On failure of sons, grandnons and great-grandsons, legiti- liicfffU* 
mate or adopteil, illegitimate issue down to the great-grand- "TltiT"* 

' That it is a legitimate method to explain the Dattakamimimai with 
the aid of Nandapandita's earlier work, th<^ Vaijajanti, it ahowa hy his 
own exnm|ile. There are oroaa- references from Uie one work lo the other. 

' CalcutU edition, p. SI. 
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LBcra&B son inherits the property of a ^udra according to iho 
^1^- modem law. In the hi<;her castes, illegitimate oi&pring 
has a claim to maintenance only, and the indulgence shown 
to illicit connexions in the case of Cudras must be traced to 
the same cause as the before-quoted rule of Manu, that the 
Law of Primogeniture does not apply to Qudras, the partial 
or total prohibition of marriage with Qudra women, the 
low position assigned to the offspring of such marriages, 
and ail those numerous rules, in short, m which the con- 
tempt and dislike of the Brahmanical lawgivers towards 
the ^udra caste has exhibited itself. Thus, in treating of 
the various marriage forms, the Smptis state that the 
lowest forms, which consist of purchase and seduction of a 
maiden, are put for Qudras. In one Smriti it is said that 
Qudras being serfs are not particular about their wives, i.e., 
that they exercise no control over them.^ This may have 
been literally true at one tune, and if the ^udras were ever 
kept in that state of absolute dependence and servitude, 
which the Sinritis prescribe for them, their marriage unions 
could not have been more regular and permanent than 
they were among the slaves of ancient Rome and Greece, 
or amon^ the Negro slaves in America. These considera- 
tions win account sufficiently for the juxtaposition of men 
of the Qudiu caste and female slaves in the rule of Manu 
(IX. 179), that the son of a Cudra begotten on his female 
slave (Dasi), or on the female slave of a male slave, shall, 
by permission, obtain a shaie of the inheritance, and in the 
rule of Yajnavalkya, that a son begotten on a female slave 
by a ^udra shall take a share by the father's choice, half a 
share after the father's death, and the whole property, in 
case there are no other sons or sons of a daughter. These 
two texts contain eveiy thing that is to be found in the 
Smritis on the subject, but the various constructions put 
cm, and the important rules deduced from, them in the 
modern works have given rise to several interesting con- 
troversies, which I will briefly notice, adverting first to 
the fortunate circumstance that the copious remarks of 
Medhatithi on this head have been completely presei*ved 
in the MSS. of his ancient Commentarv on Manu. They 
contain the following propositions which deserve speciid 
attention both on account of their antiquity and of the 



> Buudb. I. 11, 20, H-16, and noto. 
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great esteem in which Medhfttithi was held hy the later Lbctobi 
Juriste.* vm. 

1. The term "a Qudra'H son hy a Dasi " nicans a son Med hi- 
begotten hy him on a woman neither married to him nor *»«*»»*• 
authorized to raise offspring (according to the custom of****"**^ 
Ni3*oga). 2. Such a son shall receive an equal share with 
a legitimate son, if his father wills it so, and either divides 
his property in his lifetime or enjoins his legitimate sons 
to share equally with the illegitimate son after his death. 
3. If the father has made no such provision for the ille- 
gitimate son, he shall take after the father s death half of 
the share allotted to each legitimate son. 4. If there is 
no legitimate son, nor daughter's son, he shall take the 
whole property. 5. A daughters sons, where there are 
any, shall be treated like legitimate sons as regards their 
shares of the inheritance. 

As for the mmlern controversies, the first and most im- 1. Moin- 
portant one concerns the meaning of Dasi. It has been '''**"^*^' 
contended in a Bengal decision, that it means " a female 
slave " in the strictest sense of that term, and slavery 
l)eing al>olished under British Rule, it would follow that the 
whole law under notice is obsolete. It is quite certtiin, 
however, that the C«*mmentatorM and ^Jastris have pei'sist- 
ently explained the term Dasi as including any unmarried 
female of the ^udra caste. To the evidence tending in 
this direction, which may be collected from the translated 
works and from Bombay and South-Indian cases, I may 
add the before-quoted statement of Me<lhAtitlii and the 
remark of Kamalakara in the Vivadatapdava, that the 
text of Manu refers to the son begotten by a ^udra on an 
unmarried ^Qdra female.' In a Bengal case it was pointe<I 
out that the two corresponding pns.snges of the Dayabhaga 
have nnt been correcti}' translated by Colobrooke.' But 
though I think every Sanskritist will readily agree to the 



' OloM on IX. 179. {f\>r the SttHJikrit, *re ApprHtlir.) (Tajn. II. 
131a) {For the Sanskrit, tee Appendix)', ** Thej aball Uke two aharaa 
each, and give him one " 

• (f Vr the Sanskrit, see Appendix.) 

* Se« Najne, § 40.1. Both in Oo1«brooke*s and in Mr. Jmitice llitter*a 
iraniiUtion the important word Cudra, a female Cudra, is omitted. 
Sbonld there be a Tariation of reading 7 nut the term ** an unmarried 
Cudrn fiMnnle'* formii the oonnocting link between this and the preoed- 
iug paragraph of the Dayabhiga(IX. 28). 
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LifiOTirRB proposition that the second passage, as it stands in the 
^' Calcutta Edition of the Dayabliaga of 1829 (|>. 222), has 
not been accurately rendered, and that the Sanskrit com- 
pound of which the fii*st passage consists might perhaps 
be dissolved otherwise than has been done by Colebrooke, 
it is clear that Jiumtavahana does not differ in the least 
from his brethren on the point in dispute. I propose to 
modify Colebrooke's translation very slightly in the first 
case, by putting ** The son of a Qudra by a female slave 
or other unmarried Qudra woman ;" and in the second case 
to translate as follows : " Having no brother begotten on a 
married woman, he (meaning the sou of a D&si) may take 
the whole property." 
A perma- It has also been suggested that the term Dasi can only 
bule.^"^"' denote a pei-manent concubine, and does not include public 
women or adulteresses. It certainly seems far from equit- 
able to treat the son of a concubine on the same footing as 
the offspring of promiscuous or adulterous intercourse. 
On the other hand, there can be no doubt that the term 
Dasi may mean a prostitute, in the language of the Indian 
Commentators.^ In South India it is very commonly used 
in order to denote the consecrated female dancers attached 
to Pagodas.' 

2. Mean- 2. The rule of Tajnavalkya, that in a division after 
tenn''**ii«if death with his legitimate brothers the illegitimate son 
A tbare." shall take half a share, is repeated in all the Digests. Here 
the same difficulty arises in the case of the fourth shares 
of a daughter and of an adopted son. The term " half a 
share " is defined in the passage quoted before from Medb&- 
tithi's Commentary as denoting one-half of what is actually 
allotted to a legitimate son. According to this principle, 
which has been proposed by some Bombay Qastris as well, 
where there is one legitimate son, the property is divided 
into three parts, of which the illegitimate son takes one; 
where there are two legitimate sons, the illegitimate 
son takes a fifth part, and so on. The statements of the 
authoritative works are not equally clear. They may 
be either explained in accordance with Medhatithi's doc- 



* Thus, in the Mitakshara (Oalcutta ediuon of the II. part, p. 87S), 
the term Da8i in a text of Yajuavalkya in explained as *' wivea who lira 
bjr illicit interoourse with men, proHtitutes and the like. 

' Burnell, lutrod. to Dajravibh., p. xiv ; Majrne, § 463. 
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trine, or they may mean that an illegitimate son shall hmcrrvnm 
take half of what he would have obtained as a legiti- ^^H * 
mate child. But the former explanation seems preferable, 
both on account of the general considerations adduced 
before in the two analogous cases of the daughter and of the 
adopted son, and on account of the authority belonging to 
Medhatithi 8 Commentary. The statementii of the author- 
itative works are not equally clear. They may be either 
explained in accordance with Medhatithi^s doctrine, or 
they may mean that an illegitimate son shall take half of 
what he would have obtained as a legitimate son. But the 
former explanation seems preferable, both on account of 
the general grounds adduced previously in the analo- 

fous cases, and on account of the authority belonging to 
[edhatithi 8 Commentary. 
3. Where legitimate sons (or grandsons, or great-grand- •• (>»- 
sons) are wantmg, the illegitimate son, as stated before, [ni|jj*[11 *' 
shall take the whole estate. This rule, however, operates on mat« nons 
failure of daughters sons only ; and in cases of competition JII,^|,|^», 
between daughter's sons and illegitimate sons, the property tout, ete. 
shall he equiuly distributed between them. Thus far the 
Bengal ScliooP and Kamalakara in the Vivadatandava.' 
The Dattakachandrik& (V. 30, 31) however says, that the 
existence of any of the heirs down to the daughter's son, — 
if., the widow, the daughter and the daughters son, — may 
opeittte as a bar to the illegitimate son s right, and that 
he must share equally with any of these. A third opinion 
is delivered in the Mitaksharaand Sarasvativil&sa, §§ 305 — 
397, to the eflect that the heirs barring tlie legitimate son's 
right to the whole inheritance are the oaughter and 
daughter's son, and that the mode of division in this case 
shall be the same as before — i.^., the illegitimate son shall 
take hair as much as a legitimate son. The same mode of 
division is proposed by Medhatithi, and it is far from im- 
probable that Vijnai)e9varain this as in other ca^es may have 
consciously followed that ancient author. All the other 
authorities, such as the Madhaviya, Vfi-amitrodaya, Chinta- 
mani, Mayukha, Parijata, etc., do not express themselves 



» Daynhh. IX. 31 ; Ditjakr. VI .32-35 ; Dig. V. 3, olxziv. 

• (/Vr thr Sanskrit, fee Apprndir.) On fdhiro of brother! anil of 
daaghtf*r'8 ih>08, let the f>oii np{;ottrn on an nnmarried woman tnke 
ihr wbolo; and half of tlie ioboritauoe, when a daughter • •on is n 
exitfteuce. 
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LscruRB distinctly either about the heirs who take jointly with the 
^^* illegitimate son, or about the amount of their interest in 
the estate. 
Course to An eminent author^ has proposed to follow the opinion of 
be adopted. ^|^q Dattakacliandrika as being the one most consonant with 
equity. It must be owned, indeed, that the exclusion of the 
widow under the two other systems seems a harsh proceed- 
ing. But it has been justly urged by Messra. West and 
Buhler, though not in connection with this subject, that 
yijnane9vara, by introducing the illegitimate sou's claim 
into the Section on Unobstructed Property (Apratibancjha- 
daya), meant to show that the rules regarding obstructed 
inheritance were not strictly applicable to it. The special 
favour shown in this instance to the daughter's son by 
Yajnavalkya, and to the daughter and daughter's son by 
yijnane9vara, may be a relic of the time when the rights 
of these two heirs stood higher than the widow's.' Al- 
together the safest course would seem to be this, to adhere 
to an absolutely literal intei-pretation of the Mitakshara 
Law on the one hand, and of the Bengal Law on the other 
hand, leaving aside the Dattakachandrika as being an 
authority on the Law of Adoption only, and the Yivada- 
tandava as being overruled by the Mitakshara. In the 
case of an undivided householder, the illegitimate son's right 
to inherit may be supposed to attach directly on failure of 
legitimate descendants, as the daughter's son can claim to a 
separate householder's property only.' 
Descend- On failure of legitimate, adoptive or, in the case of ^udras, 
eiiiiffrair" ^^ illegitimate descendants down to the fourth degree, undi- 
heir. vided property passes to a coparcener returning from abn>ad. 

This law is founded on a text of Brihaspati, to the effect that 
a coparcener, by going abroad, does not forfeit his share of 
whatever property held by him in common with his copar- 
ceners, and that his right passes to his descendants as far as 
the seventh degree, who, on returning, shall take a share 
of the property divided in their absence, and without their 
knowledge, provided that they can make good their descent 
from the original coparcenei*s. This rule affords a remark- 
able instance of the strength of the family principle in 
India, and of the great care of the Hindu Law in providing 
for the claims even of the remotest descendants to the 
common family property. On the other hand, though the 



* Mayne, {{ 465-466. < West k BOhler, pp. 81— 8S. • Ibid. 7S. 
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text of BrihAspati is quoted wholly or in part in many Lecrnu 
authoritative Digests, it is rendered nugatory by the facilities ^^^^ » 
for roramunication offered in the present day, and it has 
entirely lost its validity through tlio Act of Limitation of 
the year 1871. 

According to the just observation of the Indian Jurists, CondmiMi. 
the law just treated forms an exception to the general 
rule, that succession stops and turns back at the fourth 
in descent. The other neirs, who come after the fourth 
in descent, fall under the head of Obstructed Inheritance, 
which will be treated in the next Lecture. 



LECTURE IX. 

OBSTRUCTED INHBBITANCfi. 

The Stnptis — Femnles excluded — Females as heirs — Half-blood — Co^atct — 
Iteiinion — Mmlerii L41W — Widow 1 1. She must be a Dharmapa^nf. 
% Chasiitv. 8. Kestrletioiis on her power of dispiisal. 4. Other limiiaii<iiis. 
6. Divided estates — Other heirs ~ Several widows — Dan|{liter-iii-law — 
Daughter — Special rules— Growth of these rules — DauKhter's son — The 
son of the daughter's son — Daughter's dauf(hter ~ Parents — Priority of 
the mother — Stepniotlier — Brothers — Qrandmother. — Half-blood — 
Nephews — Sisters aiul nieces — Sons of the same mother ^ Grand-nephews 
— Kemote kindred — lliiakshari system — BaD4hus — Uore than nioa 
Bandhus — Smritichandrika — Order of precedence amoni; tlie Ba94hiia — 
Benffal system — Exclusion of females In the llengsl School, and in the 
Smptichandriki and Yiramitrodsva — Females sdmiited to sneoesaton — 
Mayiikha — Mitakshara — An objection refuted — Strangers — Suooassioa 
to an hermit, etc — Ueunion — Exteut and importance of reunion. 

Tiie Obstructed inlieritance has been a subject for contention 

Bmritis. 1^^ before the times of the Mitaksham and Dayabbaga. 
Each of the standard Smritis has a list of its own of uie 
heirs to one leaving no male issue down to the grandson or 
great-grandson, and the variety of doctrines embodied in 
these numerous lists is almost endless. The principal 
points of difference, however, appear to be the following: — 
Females 1. Nothing can be more characteristic than the Intro* 
excluded. Juction of Females into the order of heirs in some Smritis, 
and their total or partial omission in others. The degraded 
position of women in ancient India precludes entii*ely the 
idea of their having been regarded as heirs of the family- 
property in early times, and several early writers have actu* 
ally quoted a text from the Veda, in which the general unfit- 
ness of women for heritage seems to be pronounced.^ This 



* Thia text ia token from the ritual of the Soma otteringB, and deoUret 
In realitj that women are not entitled to a portion of these offering!. 
See West & Bahler, 126 note; BQhler, Baudhayana 11. 8, 8, 46 note. 
In Baudhayana's Dharmnsutra and in Yanka'H Niruk(A (III. 4), thia 
text ia referred to iuheritnnce. Tho first olauae of the text, m qooted b/ 
Baudhayana, ia oleariy an interpolation. 
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principle is still adhered toby the authors of the Dharma- LBcrinui 
siitras, excepting Vishnu, and the exceptions to it, which J[^ 
are admitted in some of these works, are few and unim* 
portanL Thus the right of the daughter as an heir is 
referred to by Apastamba (II. 6, 14. 4), but he gives her an 
optional right merely, and places her behind all the other 
heirs, excepting the King. Qautama (XXVIII. 24) names 
as heirs to one deceased without male issue : Sapindas, 
Sagotras and the wife.^ However, it is the apposite remark 
of the Commentator, Qautama does not mean to constitute 
the wife an heir by this text. All he means to say is this, 
that the distant kinsmen shall either take the wlude pro- 
perty and ]UT)vide for the widow, or, if that is not feasible, 
shall set apart for her maintenance and clothing as much of 
the landed or other property as will suffice for the purpose, 
and take the remainder for themselves.' Manu mentions 
the mother and grandmother vaguelj' as heirs (IX. 217), 
but in his list of those persons who are heirs in succe&sion 
to one leaving no male issub, females have no place. Nftrada 
as.signs (XIII. 50) a high rank in the order of heirs to the 
daughter, but he does not admit any other female to suc- 
cession. In nearly all the other metrical works, and in 
the Vishpu-smriti, the mother, daughter and widow figure 
among the heirs, though their precise position is not 
settled. 

The same difference of opinion as to the right of females Fenial«i at 
has been noticed in the Law of Partition, and there can be ^^ 
no doubt that, from the time of the Dharmasutras to the 
period of the metrical Smritis, a considerable change of 
popular feeling must have taken place in regard to the 
proprietary right of females. The right of the mother and 
of the daughter appears to have been recognized more 
early than the claim of the widow t<» succeed to the estate 



* Tbo reading " atri oba and the wife'* haa been adopted bj ProfeoMT 
RtcDzler in bia edition, and bj Profeaaor DQbler in hia translation, of 
Gantaroa. It ia Tonched for by the standard commentarj of ITaradatta, 
br the aame writer's oommentarj on Apastamba bj Nandapapdita'a 
Yaijayanti and other Commentaries. The readinf^ *'8tri ▼&, or the wife/* 
which wonld give her a nearer claim to the inheritance than the other 
rending. \n found in several copies of the text and in the Mitakahari, 
Viramitrodaja. Dajabhaga and other Digests. An analogous text ia 
quoted from the Dharmaautra of Paifhinaai or Cankhalikhiti, lo the 
effect that the brothers, parents, or eldest wife shall Inherit* 

* (For ttu Santkrit, $t9 Aypendir,) 

13 
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LcoTUBu of her late husband ; the position of the mother as shown 
^^' in a former Lecture was superior in dignity to the p«>sitioD 
of any other female family member, and the daughter had 
acquired a claim to the inheritance even in the time of the 
Dharmaslitras in those parts of India where the custom of 
making her a Futrika was in vogue. As regards the widow, 
one way to provide for her in early times was by marrying her 
to oue of the brothers or other relatives of her husband, who 
took the inheritance, or to a stranger ; but this practice was 
opposed to the Puritan spirit of the Brahmanical writers, 
liie Niyoga has been explained as another mode of pro- 
viding for the widow. When the remarriage of widows 
and the Niyoga were abolished, the widow's right to 
inherit seems to have developed by the successive stages 
indicated in the commentary on Qautama. At first Uie 
heirs were at liberty either to maintain her or to set a 
certain portion of the property apart for her mainte- 
nance. Then they had to leave a part of the estate at her 
disposal in every case. The last step would be to ffive her 
the entire property. This important right, however, 
accoixling to most Smriti-writers, does not accrue except 
under certain restrictions, such as that the late husband 
must have been divided in estate from his copaiceners, 
that the widow must remain chaste and obedient to her 
guardians, that she must offer the customary Ci'&ddhas, and 
must not waste the property, etc. 
Brotbert 2. A second Doint of difference concerns the relative 
*"'* position of the brothers and parents in the order of heirs. 

^"^'"^ Considering the equal nearness of these two kinds of rela- 
tionship, it is natural enough that the Smriti-writers 
shouM have been at variance as to the way in which the 
priority between parents and brothers should be settled. 
This question, however, does not seem to have arisen till 
the time of the metrical Smritis ; or it was too special by its 
nature to enter into the general plan of a Dharmasfitra^ as 
those subjects only are treated in these early works which 
have some immediate connection with Dharma, or religion. 
Half- 3. The claims of half-blood to the succession are reeog- 

bioou. nized in some of those Smritis only which bear evident 
marks of recent composition, such as the Sai^raha and the 
Vriddha Manu Sinriti.* 



* The difficult text of Tajuavalkya (II. ISO), on rennion, which has 
called forth a hoat of different interpretations (see Golditidksr, 7-8 ; 
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4. Those distant kinsmen, who are referred to as heirs Lbotuui 
in the early Smritis, are designed by general terms only, ^^ 
such as Sapindas, Sakulyas, Sagotras and the like. Onecofnu«t. 
thing seems clear, viz., that one and all of these names^ 
however vague they may be, relate to agnates alone. To 
prevent the property from being diverted from the family 

is one of the principal objects of all early systems of in- 
heritance. It IS only in some of the metrical Smritis and 
in the Vishnu-smriti, that a class of relatives called Ba];|L4hu8 
or Bandhavas is introduced, and this term, according to its 
common acceptation, includes both agnates and cognates, 
but chiefly tne latter. In the text &f Vishnu, indeed, 
Bandhu, in the opinion of the Commentators, is used 
synonymouslv with Sapinda. But in another Smriti-text, 
which is variously attributed to Vriddha-Catatapa and to 
Bauflhayana, but not found in the Dharmasutra of the 
latter, the term Bandhava is explained to apply to nine 
cognates specially named. 

5. Finally, the Smriti- writers have enounced difl*erent Rtsnioii. 
opinion^Y in regard to the influence of the divided or un- 
divided status of a deceased proprietor on the devolution 

of his estate. The Dharmasutras do not seem to recognize 
any such influence, except so far that Qautama and Vishnu 
refer to the status of a Samsrishtin, usually translated by 
one reunited (with his brothers or other) coparceners. The 
property of such persons, according to them, shall descend 
exclusively to his coparceners, in case he has left no issue. 
The same rule recura in many of the metrical Smritis. 
The term Samsrishtin is derivea from the past participle 
Samsrishta, " what is united or joint," and may therefore 
denote any one who po9.se&ses united or joint property. 
It was originally applicable, no doubt, to all persons how- 
ever distantly related, who had agreed to live united in 
interests, ana their union was naturally the more close 
because it rested on a special agreement to the purpose. 
Brihaspatf, however, restricts the denomination of Sam- 



Majne, { 602; Majr's Ind. Brbreoht. 1.^4, etc.), Is ntiiallj referred to 
the Ruccewion of stepbrotbera. Aparirkm. hoireTer, reads (/>r the &iim- 
krit, »te Appendix) and explains " a half-brother, eTen if united, shall 
not take tne property of a half-brother ; a fall brother shall take it, 
thoagh not reantted, bat a half-brother neTer.** The oorreotness of 
this reading and interpretation i» oonflrmed bj CiilapiQi and yiohas- 
pati-mi^ra. 
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Modern 
Law. 



Lbotubb srishtin to certain near relatives, who, after previous separ- 
^^ ation, have again become united in interests. Apart from 
the case of the Samsrishtin, which, in modem times at least, 
is rare, the Smritis do not refer to the status of the de- 
ceased proprietor except so far that Brihaspati and Katya- 
yana do not make the sonle&s widow's riglit to the suc- 
cession to attach, except where her late husband had been 
divided in interests from his coparceners. These two 
writers, however, are by no means consistent in their state- 
ments about this subject. Thus the widow of a Samsrish- 
tin, whose position and rights were closely analogous to 
those of an undivided coparcener, is expressly called to 
the succession by Brilias])ati. 

Passing over some minor items of difference between the 
divera lists of heirs as given in the Smritis, I turn to the 
Modern Law of Succession to Obstructed Fropertv, which 
has been built up in the main on two almost identical texts of 
Yajnavalkya (II. 135-136) and Vishnu (XVII. 4—18). The 
widow is the first heir under these two texts. Nevertheless, 
her right of inheritance continued to be contested in the time 
of tlie Commentators even. Thus we hear of one author who 
denied the widow's right altogether where it was more 
than sufficient to def i-ay the expense of maintaining her ; 
of another, who would recognize as heir none but the 
widow of a separate male, in case she had been appointed 
to raise up issue to him; of a third, who argued that a widow 
must not follow her pleasure, but practise austerities, and 
that, therefore, the inheritance can never devolve on her 
where the parents and other relatives of the husband are 
living, etc.^ Medhatithi, the earliest Qommentator of Manu, 
is also quoted as an adversary of the widow's right.' In 
the authoritative Digests and Commentaries her right is ' 
universally acknowledged, but the authors of these works 
would hardly have found it necessary to enter into such an 
elaborate refutation of opposite views on the subject, if 
the point had been quite settled in their time. Besides, 
they all agree in placing the following restrictions on the 
widow's rignt : 
Sbe mutt 1 . She must have been a Dharmapatni, — i.6., wife married 
^^ for the fulfilment of the sacred law. This rule tends to 

paudr^ exclude low caste women, because they cannot be admitted 



I Mitakshari 11. 1. 8-U, 31—35 ; Yiram., 142—164 ; Aporirka (MS.) 
* KuU. on M. IX. 188. 
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to the perfonnaiice of religious ceramonies, together with Lbotuui 
their husbands ; those who have not been married as vir- ^^ 
gins ; and all those women generally with whom no legiti- 
mate union has been contracted. The remarriage of widows 
has been legalized by the British Legislation. 

2. Proved adultery operates as a bar to the widow*8 ChMtitj. 
rights, &s will be seen in the Lecture on Exclusion from 
Inlieritance. 

3. The widow takes a restricted estate only. The Ktrtrlc- 
nature of tlie restrictions on a widow's dominion over her |^^^ 
estate will be discussed in connection with the subject of dbpoMi. 
of Stridhana. 

4. Some other restrictions on the power of a widow m^'JJ^j^ 
over property inherited from her husband, such as that she 

has to perfonn the customary obsequies for him, — that she 
has to pay his debts, — that site must obey her guardians, — 
that she must maintain those persons who are a burthen 
on the estate, and so foHh, are either common to the 
widow with other heirs, or fall under the head of moral 
rather than legal obligations. 

5. All these restrictions may be explained as a remnant nn<ti¥i«icd 
of that feeling which had prompted the entire exclusion 
of the widow from inheritance in the early pcrio<1 of the 
Hindu Law, and to the same cause may be traceil that res- 
triction of the widow's right to separated estates which is so 
characteristic of the Mit&kshar& Law. But why was this 
restrictive rule proposed by Vijiiane9vara, and not by the 
Bengal writers as well ? Textual authority for his opinion 
Vijnfine^vara gives none, and the texts of Ratyayana and 
Brihaspatl, which are quoted in support of Viinane^vara's 
doctrine in later works, do not seem to have been known 
to him. The only reason assigned by VijnAne9vara him- 
self^ for his opinion is this, that division has been discussed 
previously, and reunion will be treatc<l afterwards. The 
unsatisfactory character of this reason is obvions. Nor 
do the other Commentators of Yajnavalkya, yulap&ni, and 
Apai^rka, assent to Vijnane<jvara's doctrine, though Apa- 
rarka follows him in his polemics against the opinions of 
Dh&re<jvara and others, and seems to restrict the widow's 
right to the self-acquired property of her husband. But 
neither do Apar&rka and the Bengal writers agree with 



* Mat. If. 1.S0. 
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IJECTUBB tho Mitaksharft theory of reunion. V]JD&ne9yara looks 
^^ upon the rules regarding the property of a Samsrish^n as 
forming a thorough-going exception to the general rules 
for the succession to one leaving no male issua It was 
but natural, therefore, that he considered the latter as 
relating to divided estates only, the case of an undivided 
coparcener being analogous to the case of a Samsrishtin. 
Another and equally important motive for restricting the 
widow's succession to the case of a divided person must 
have been furnished by Vijn&ne^vara's peculiar views 
regarding the heii*s to a woman's property. He makes all 
her property go after her death in that peculiar line of 
descent which was originally devised for the separate pro- 
perty of a woman only.^ Under these circumstances it 
would clearly have been a dangerous proceeding to extend 
the widow's right of succession alike to divided, undivided 
and reunited property. 
Othor The restriction of the widow's succession to the case of 

^^^ a divided coparcener represents an innovation on the 
ancient law as stated in all the Smritis excepting two 
isolated texts atti'ibuted to Brihaspati and K&ty&yaua. On 
the other hand, after having once established a radical 
difference as to succession between divided and undivided 
estates in the case of a widow, Vijn&nefvara could not but 
extend this distinction to the other heirs mentioned after 
her by Y&jnavalkya. Thus it has hap|)ened that, in the 
present day, those provinces which are governed by Mit&k- 
shara Law, recognize neither the widow, nor the heirs com- 
ing after her, as heira to an undivided estate. Which other 
relatives the authorities prevalent in those provinces do 
recognize as heira to such an estate, may be gathei*ed from 
their rules on succession to a reunited coparcener, and on 
the right of representation. As reunited, so may un- 
diviiled persons succeed to one another ; for reunion, 
according to the Mayukha and Viramitrodaya, may take 
place between all those persons who had been originally 
united ; and between all reunited coparceners there exists 
a mutual right of succession which, under Mit&kshar& Law, 
attaches directly on failure of male issue down to the 
grandson or great-grandson. From the Law of Representa- 
tion follows the rule that the coparceners inherit per 



* See Lecture XI. 
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stirpes. Divided property is taken by the widow and the LkgturU 
rest, both under Mit&ksharft and Bengal Law, and Succession 25l 
in Bengal is inOuenced so far by the deceased proprietor's 
status, that divided brothers, etc., are postponed to undivided 
brothers, etc. I will now proceed to notice each of these 
heirs singly. Subject to their radical diffei^nce of opinion 
as to the applicability of their rules to undivided and 
reunited estates, there exists a general concurrence between 
the writers of all schools on most minor questions. 

In addition to what has been said before about theScTtml 
widow's right it may he observed that, where there are ^***^'* 
several widows, they take in equal shares. This is the 
doctrine of the MitAksharA, which has been repeated in 
the Mayukha, Viramitnxlaya, Smritichandrikft, Sarasvati- 
viUsa,^ Viv&dat&ndava, Vaijayanli and other Digests. 
The Vframitrodaya adds, that where there ai*e wives be- 
longing to several castes, those of equal c&ste take first, and 
those of a different caste afterwards. The Hadanap&rijAta 
states, that wives belonging to the four castes shall take 
four, three, two shares and one share respectively.' These 
rules' have now become obsolete, as intermarriage between 
different cn.stes has been prohibited. Tlie Saras vat ivilftsa 
lays down that, in cases of competition between a wife who 
has a daughter and a wife who has no daughter, the 
immovable property belongs to the former alone, whereas 
the movable property is to be shared equally by both. 
But where there is no other wife, the wife who has no 
daughter shall take the entire propertv. This rule professes 
to be based on the Smritichandrikft, but in reality the case 
in hand is not distinctly referred to in that work ;* and if 
Rudradevas opinion is to be adopted, it must be adopted 
on his own authority. 

On failure of the widow, says Nandapandita, the property DtngiiUr- 
of a sonless man is taken by his daughter-in-law, and not ^^'^^' 
by his daughter.* He takes great pains to substantiate 



• Bfay. IV. 8. 9 ; Vfrnra. 132; Smritlcli. XI. 1, R7 ; RArimTatr. { 6M. 
The oorrenpoDdiiig pAssage of the Mitaksharii has been omitted in Cole- 
brooke't translation. 

• (For the Sniukrit^ »ee Appendix.) 
■ See alfto Diyahh. XI. I, 47. 

• 8ee RmriUchanHrika, ibid, and XI. 1, 2/). 

• {t\*r thft S4in»hrit,nee Apprndir); G1(m.^ on Vinhpn XVII. 6. In his 
nioM on XVII. 6, alno Nniidapatidita Miys : "On failure of the heirs, 
h<*iritininfr with the son and ending with the danghter-in-law, the daugh- 
ters aliall take the wealth.** 
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Lbgturb thia theory by a reference to the saying of Brihaspati, that 
^^' the wife is half of her husband's body, and by other argu- 
ments. Balambhatta also mentions the daughter-in-law as 
an heir, placing her after the paternal grandmother. Never- 
theless, the claim of the daughter-in-law has not been 
admitted by any of the standard authors. 

Daughter. Accordingly, the next heir after the widow is the 
daughter. Her interest in the estate is in general subject 
to the same restrictions as the widow's. In a division 
between several daughters, it is necessary to distinguish 
between married and maiden daughters, poor and wealthy 
daughters, and daughters who have or who do not have 
male issue. There is no part of India where all these 
distinctions obtain together, and there is little foundation 
for any of them in the Smritis. 1. All schools agree in 
preferring maiden daughters to married ones. This is the 
only distinction with regard to the daughter's right which 
is noticed in the Vivadachintamani. 2. The MitUksharA 
Law is Yciy clearlj" stated in the following passage of the 
Viramitrodaya (p. 181): ''Amongst the daughtci-s also, 
fii*st let the unmarried daughters take the patenial property; 
in their default, the married daughters ; amon^t these also, 
first the unprovided (poor) ones, and on failure of them 
the provided (wealthy) ones; all in the same predicament, 
however, take the property, dividing it equally. ' The same 
law is laid down with more or less precision in all the 
other Digests based on the Mitakshar&, both the translated 
and the untranslated ones. 3. The Dayabh&ga, after the 
unmarried daughter, calls all those mamed daughters to 
the succession who actually have, or are likely to have, 
male issue. Barren daughters and those who have only 
brought forth female chilaren do not inherit at all. Widows 
destitute of male issue are also disqualified from inheriting 
under Bengal Law, but this disability has now been i*emoved. 
It is woi*thy of remark that Nandapandita, though writing 
in Benares, rejects expressly the doctrines of the Mit&k- 
shai-& on this subject, and endorses the theories of the 
Bengal School, adding to them, however, the sensible rule that 
the maiden daughter shall not receive her deceased father's 
property at once, but that it shall be employed in order to 
defray her maintenance and the wedding expenses out of 
it, the remainder being delivered to her auer her marriage.^ 



* ( For the Sauskritf $ee Ajfjffndix,) 
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4. The Smritichandrik& agi-ees wiili the Bengal School ao Lkctuei 
far that it pronounces the entire exclusion of those daugh- ^^- 
ters who, " owing to baixenness or some other cause/' are 
destitute of mnle issue.^ This rule has been actually en- 
forced in several South Indian cases. It should be observed, 
however, that it is not countenanced by any of the other 
authorities of Southern India. 5. Where there are several 
daughtcra of the same class, they take equal shares. 

Those authors who prefer daughters having or likely to Growth of 
have male issue to those deficient in this quality, assign as ^*»«^""'«*' 
the reason of this preference the spiritual beneBts conferre^l 
on the grandfather by the birth of a grandson. The ulti- 
mate reason for the universal I v prevailing theory that 
unmarried sisters have a prior claim to married ones must 
be sought in the great care displayed by the Indian Legis- 
latitm in providing for the marriage expenses of young 
damsels, the performance of the marriage ceremony liefore 
she had attained the age of puberty being viewed in the 
light of an imperative duty. The further doctrine of the 
MitAkshai-a, that poor maiTied daughters shall take l)efore 
rich married ones, may be attributed to practical motives 
of a similar kind. At the same time, it is evidently con- 
nected with the peculiar theory of tlie Mit&ksharft regard- 
ing the meaning of the term Stridhana, which will be 
discussed further on. There is no reason, the MitAkshar& 
argues, why Gautama^s text on the devolution of Stridhana 
(XXVill. 24) should not be applicable to the paternal, as 
well as to the maternal, estate. Tliis reasoning does not 
hold good, unless the term Stridhana is interpreted accord- 
ing to its etymological meaning as denoting " the property 
of a woman " in general. It is certainly not accidental, 
that the Bengal writers, who refer tl/e term Stildhana to 
the separate property of a woman only, do not quote the 
text of Gautama in connection with succession to a male. 

The daughter s son is not mentioned as an heir by Y&ina- DangtiUr't 
valkya and Vishnu, nor l»v Aparftrka and ^llapApi in •**"' 
their Conimoiitaries on Yftjiiavalkya. Baloka, as cited 
in the D&yabhftga (XI. 2, 274) would tuck him on at the 
end of the whole series of heirs given by Y&jnavalkya, 
and the Viviulachintainapi makes his right inferior to that 
of the parents. On the other hand, we learn from the 



■ See also Smriticb and tiki XI. 2, 18. 
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Lecture Dayabh&ga (ibid. 23, 29) that Qovindar&ja, the old 
^^* Commentator of Manu, was for inserting the daughter's 
son even before married daughters in the order of heirs, 
and that his right to succeed on failure of daughters was 
also expressly acknowledged by yi9varupa, the predecessor 
of yijnanc9vai'a, by Bhojadeva (XI. century), the predecessor 
of Qovindaraja, and by Jitendfiya. His position as next 
heir after the daughter is now recognized all over India, 
the Mithila School not excepted.^ The custom of addi'essinsr 
(^raddhas to the maternal grandfather is very old, and 
considering the particular importance which is attributed 
to ^raddhas by the Bengal writers on inheritance, the 
right of the daughter's son might be deduced fi'om his duty 
to offer ^raddhas. But this explanation would not hold 
good outside of Bengal, and it is far more likely, therefore, 
that the right of the daughter's son has to be traced to the 
custom of appointing a brotherless daughter to become a 
Putrika. yijnane9vara has taken great pains to establish 
the right of the daughter's son, as he does not refmiu from 
proposing such aii artificial interpretation as this that he is 
referred to by the particle cfui, " and," which, in the text of 
Yajnavalkya, follows imuiediately after the word diJiitarag, 
*' the daughteiu" In the Mudanaparijata, the same force 
is attributed to the particle eva in the text of Yajnavalkya.' 
Tbe ion ^'^® same expletive particle has been held out as justify- 

of the ing the introduction of the daughter's grandson after her son. 
dUtugbur'a Lakshmidhara, as quoted in the Sanisvativilasa (§§ 632, 683, 
653 — 65G), teaches that property devolving on a daughter 
who has a son assumes the nature of unobstructed property, 
and is passed on by the daughter's son to his own son, m 
case he was alive at the time of the devolution of the 
DaoRhter's estate.' But as it is not quite clear whether the author of 
daughter. i\^q Sarasvativilasa meant to make this theory his own,* 
it does not possess more than a historical interest, and the 
same may be said of the attempt of B&lambhatta to intro- 
duce the daughter's daughter after the daughter's son.' 

> Mayne. § 477. 

• (/•\tr the iUiHskritf zee Appendix.) 

' Tliis seems to be tbe import of the difficult § 646. 
« See §§ 662. 565. 

* DalambbuUa*8 favourable dinposition towards female rights has been 
oombiued with tbe supposed female autliortibip of the oommeutarj attri- 
buted to Balambhatta. See llajkumar Sarvadhikari*s Lectures, pp. 4SS- 
4S3. 6(>9. The same explaoaUoo, however, does not bold good in the 
of NandapaiKjita. 
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The rule thai, on failure of the ilaugliter's son, the inherit- Lkgturb 
ance passes to the parents has been adopted, though not '^ 
without a contest,^ by all the leading authorities; but there Parents. 
is a direct conflict of author! tj' as to whether the mother 
or the father is to take first. This diversity of opinion has 
been called forth by the ambiguity of the term ' the 
parents' in the text of Y&jnavalkya. Considering that the 
closely analogous text of Vishnu mentions the father first, 
and the mother afterwards, and that the older Smritis take 
a very unfavourable attitude towards women's right of 
inheritance, it is not doubtful, from a philological point of 
view, that those Commentators are right who make Yajna- 
valkya say the same as Vishnu. The opinion of Vishnu is 
followed by Jimutavfihana, yilkrislma, Ciklnpftni and other 
writers of the Bengal School, * by fi&laml>hntta (Lakshmf- 
devT), Apararka, Nilnkantha, Nandapandita, Devannabhatta, 
and by several other eminent authorities, whose opinions 
are cited in the Viramitrodaya and other works.* Vijna- 
ne9vara, however, places the mother before the father, 
chiefly because the Sanskrit compound McUdpitaratt, the 
parents, means literally mother and father; and this doc- 
trine has been adopted by Vicvecvara in his Commentary 
on the MitAksharft and in the Hauanap&rijftta ; by N&rayana, 
in his Commentary on Manu; by Rudra^ieva, in the Saras- 
vat!vil&sa; by V&chaspati, in the VivftdachinUmani ; by 
Cliande^vara, in the Ratn&kara; and by Mi9arumi9ra 
(Laksltmidevi), in the Viv&dachandra.' The three last 
named authors, who belong to the MithilA School, found their 
opinion on a different reading in the text of Vishnu, by 
which the mother is placed before the father in the order 
of heirs. Kamalakara also follows the Mit&ksharft, and 
says that the rule of Vishnu relates to a father who is un- 
equal in caste to his son.* In the Viramitrodaya the pri- 



* R6« TiAkfthinHhara's elabomte refiitntion of tho theory that the 
paretitA inherit before the danrhtcrV pon. SaraMTatiT. §§ 657 — 709. 

s Dajahh. Xf . » ; Dajakr. 1. 6 ; Dipakniika (MR.) ; Dalambhamtiki 
(MS.): Apararka (M.S.); Maj. IV. 8, 14, 15; Vaijayanti (MS.); SmfiU- 
chandri. XI 3, I, 9 ; Vir., p. 1H8. etc. 

* Mit II. 8; Siibodbini ond MadanaparijaU (MSa); Nirijmnat 
glow on M. IX. 217. (f\ir tke Sanskrit, tee Appendix.) '*rrbe mother beinr 
dead and the father who takes after her having died afterwards; 
BnraffTntir. $§ 570—572 ; Vividaoh. 293—299 (Tagore) ; Dig. V. g, 
occcxxtv ; Viviidachandra (MiS.) 

* Kamalakara, in the Vivadatamlava, after stating first the opinion of 
Vijnano9Tara,and then the oontrarj doctrine of "Apar&rka, JimiitafUiana, 



20 h OBSTllUCTED INHERITANCE. 

Lecture ority of the father's or mother's claim is made to depend on 
^^ their superiority in virtue. Madliava and Varadar&ja do 
not decide the point. The opinion that both parents shall 
take together, dividing the property equally, is univei'sally 
reprobated.^ 
Priority of H would be usclcss to arguc this question on general 
Uieuioiber. gi^^uja fhis is done by the Indian Lawyera, who, besides 
referring to the philological argument quoted above, allude 
to the superior dignity of the father and to the superior 
efficacy of his Craddha to those offered by the mother on 
the one hand, and to the pre-eminence of the mother to 
the father and to her nearer propinquity to the sou on the 
other hand, and quote divei-s texts in support of both pro- 
positions. That the Sroriti-texts, with the exception of 
one text of Brihaspati, make in favour of the nearer claim 
of the father, is undeniable. It may also be said that the 
great pains taken by Vijnane9vara and the elaborate and 
artificial character of the arguments adduced by him in 
order to prove the correctness of his doctrine, tend to show 
that it was an innovation in his own time. This innovation, 
however, may have been founded on actual usage, and 
there is no sufficient reason for swei*ving from the letter of 
the law in all those provinces where the Mitakshai-a is the 
paramount authority; and besides, in Mithila, where all 
authorities agree in preferring the mother to the father. 
Moreover, by following the Viramitrodaya, rather than the 
Mitakshara, in Benares, the Courts would impose on them- 
selves the arduous task of examining and weighing against 
one another the religious merits of the father and mother; 
by following the Sniritichandrika in South India, they 
would offend against the doctrine of both the Mitakshar& 
and the Sarasvativilasa ; and by following the Mayukha in 
Western India, they would have against themselves not 
only the Mitaksham, but the Viramitrodaya, Yivadatan- 
dava and Subodhini, which works, though inferior to the 
Mayukha, are still considered as subsidiary authorities in 
that part of India. 

and the Madanaratiin/' goes on tosay (/or the 8*tnjikrU,tee Appemdis): — 
** But in truth Uie prior claim of the mother ia established, therefore that 
order of precedence which is stated in the texts of Vishim and the rest, 
relates to a father of unequal caste." This shows that Colebrooke has erred 
iu referring Kamalakara among the advocates of the father's prior claim. 
' This doctrine, which is most usually attributed to Cfikbaro, is also pal 
forth by KuUuka in his gloss on M. IX. 217. lie is refuted by RaghaTft- 
uaiuio. Nuudiiuachuriya is silcut. 
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The Rtepraother is incapable of inheriting under Bengal LecrniiB 
Law, and the way in which Vijnane^varft speaks of tlie ^' 
mothers right of inheritance and to a share on partition, sup- 
shows distinctly that he did not mean to grant any such mothtr. 
right to the stepmother, though many Digests of tlie MitAk- 
shara Scliool take a dificrent view of the stepmother s right 
on partition. B&Iambhatta is the only writer who mentions 
her as an heir. Under feombay Law she may be brought 
in among the heirs as a female Sapinda.^ 

On failure of tlie parents, the inheritance descends to the Broih«rt. 
brothers under the leading texts of Yajnavalkya and Vishnu. 
It has been seen, however, that the relative position of the 
parents and brothers as heirs was not settled in the epoch of 
the Smritis,and the same uncertainty has continued to pre- 
vail in the time of the Com men tat ora. Some authors propose 
to reconcile the conflicting Smriti-texts on this subject by 
the rule that the parents shall take ancestral property, 
whereas self-acqnired property shall l)clong to the brothers.' 
The Smritichandrikft (XI. 4, 14), Vaijayanti and ApaiHrka, 
following a text of Brihaspaif, state, that the brother may 
inherit l)erore the mother in case she permits it, but not 
otherwise. The Viramitrwlaya (193) makes the prior 
claim of the parents or brothers to depend on their 
individual merit On the other hand, the text of Manu 
(IX. 217) on the paternal grandmothers right to inherit 
after the death of the motlier, has caused some writers to 
place the paternal crrandroother before the brothers in the OmiMi. 



* Went k nOhler. 

* ThtR otilnion iff deliTeriyl in the RAtniknra. mi quoted lo the VIHcIa' 
chintAiniiril, n. IftS (SADiikt. toxt) and in Ci'iUpini't glow on Tftjn. II. ISA. 
Culap&i^i, nlring on » text of Devala, aajrt (/f*r the Sn juArjt, mv Ap- 
m'nAir) : " The right of the parenU to inherit even when hrothern are 
in eziRtenee concerns property ncqnired by the father, grandfather and 
other (anceatroin) What han been acquired withont detriment to the 
paternal estate belong* to the brothers alone, though parents are liTing." 
Thiff remark appears to have been taken from the correfipnnding part 
of Apararka'a Commentnrjr. though Apararka'ii remarks in the flrsi 
instance r#>late to the property nf an adulterous widow only Booh 
property. aoooHing to Apnrsrka. shall go to the parents or brothers. 

(/Wr tkf> SnitMkrit, are Apjtrnfiir.) 

The decision is as follows : " If th«« property has been acquired by 
tlie brothers without nsing the paternal wealth, through common exer- 
tion, the brothers alone shall be h^irs. though the parents be living, 
nut if the property has been acquired by the father, grandfather, and 
the rest, the right of inheritance does not belong to the brothers, bat to 
the par#>nU." 8ce also the Kalpataru, as qooted in the Vifidaoh., ikiil,, 
and in the Viram., 1U2. 
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LsoTUBB order of heirs. This coui-se has been adopted by Deva^^a- 
^^- bhatta writing in the South, and by Nandapanqita writing 
in the North, of India, and before them by DhAre9Yara 
(11th century).^ Tlie Viramitrodaya has reeoui*se to the same 
method as in the two previous cases. It regulates Uie 
precedence between the grand motlier and the brothers 
according to their relative merit. The leading authorities 
in eveiy part of India, however, have conformed entirely to 
the doctrine of Y&jnavalkya and Vishnu. The persistency 
of this doctrine is shown by the fact that it has also been 
adopted by Haradatta in his Commentaries onQuutamaaod 
Apastamba and by the Commentators of Manu, though the 
literal meaning of Manu's text (IX. 217) implies that the 
grandmother shall take immediately after the mother. 

Hall-blood. Whether stepbrothei-s have any claim to the inheritance 
according to the leading Smriti-text, depends entirely on 
the question as to which is the best of the sevei'al readings 
of Y&jnavalkya's text on reunion (II. 130). If Apai-Arka^ 
and ^ulap&ni's reading and Apar&rka's interpretation of 
it is to be followed, half-brothers can never succeed to one 
another; and Apai*&rka says accordini^ly (in his gloss on 
II. 138) that uterine brothers alone (take the inheritance) 
on failure of the parents, on account of their propinquity, 
and not the stepbrothers.' Nilakantha does not give the 
stepbrother a place here, but he makes him inherit after 
the grandmother, and together with the grandfather.' 
The Vivadachint&mani does not insert the stepbrother 
after the brother in the series of heirs, though it considers 
him to be mentioned as an heir in a text of Devala (p. 154, 
Sanskr. text) and acknowledges his right, where he was re- 
united with his deceased stepbrothers (pp. 157 — 160). All 
the leading authorities, however, from Yijn&necvara and his 
predecessor yi9varupa^ downwards, make the half-brothers 
succeed on failure of uterine brothers, on the ground of 
propinquity and because the general term Bhrdtar in the 
text of Y&jnavalkya must be used to denote both uterine 
and stepbrothers, uterine brothers bein^ designed by the 
word Sodiira, The authors quote besides some express 
Smriti-texts in favour of the succession of the half-blood. 

' Smritich. XI. 4 ; Yaijayanti XVII. 7. lu both works the oontracj 
opinions of Vijnsnc9yara (Mit. II. 6, 2) is ezpresslj refuted. 
' (fbr the Sanskrit f tee Appendix.) 
• May. IV. 8. IC. 20. 
« Hit II. 4, 5 ; Dajrabh. XI. 6, 10. 
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On Tailure of brotherfi of the lialf-blood, the inheritance LscrnRS 
def^cends to the sons of brothel's of the whole blood ; and on ^^- 
failure of the latter, to the sons of brothers of the half- 
hloo<l. In cases of competition between brothers and Nephewt. 
nephews, the latter are in general excluded by the rule, 
that the Sapij^das take according to the degree of their 
nearness, but they succeed to the interest of their father in 
the property of a predeceased brother of his, which had not 
yet been divided at (he time of their fathers death. The 
reason of this rule lies in this, that, as stated in the 
Madanap&rij&ta, their own father has died after the claim 
to his deceased brother's property had already vested 
in him.^ 

Some authors insert after the brother the sister, and 8«»*«w "nd 
after the nephew the niece ; hut this view is refuted in the "*•••• 
Mayukha, Y i vAdatandava and other worka The Vaijayanti 
rests it on the following grounds: 1. A grammatical 
rule of Pftnini on the meaning of the word Bhrdtar, 
2. The equal propinquity of brothers and sisters. 3. Manu's 
text (IX. 212) on the sisters right t«i succeed along with 
brothers to the property of a reunited coparcener. The 
sons of sisters shall take after brothers sons. Balain- 
bhnttft (Lakshmidevi) ngrees with Nandapaudita, and 
though the view thaf sisters and nieces shall take afler 
brothel's and nephews has never gained general ascendency, 
it is important from a historical point of view as evidenc- 
ing the growing friendly disposition of the later Jurists 
towards female succession. 

The same remark applies to the rule which extends the S<mt of 
succession of the half-blood to those brothers who have the ^JiJIJJJI* 
same mother in common. This rule is not given any- 



' {fhr tk^ SftHJtkritf nee Appendian.) Tho Tiew thai the Mnjukhm ap- 
p^^arff to allow the nons of a hrother who in dead to share alongf with 
snrvivinp^ brothpm (MnjDn. § 481) haii been called forth hy B^rrodaile's 
entirely erroneoiw trniiMlailoii of May. IV. 8. 17. A perfectly literal 
trannlation of the Sanskrit text, which in the same in the Bombay lithO' 
grnphed edition 41a and in N. V. Mandlik a edition, p. 54. haa been griTen 
by the latt«)r. What Nilakai;tha roeann to nay is this, that nephews, thoof h 
their claim has been barred at the time of their nncle's death by their 
own father being then alive, succeed to their fatlier's share of the 
property of their deceased uncle and divide it with their other nnolea 
uncier the Law of Reproaentation, in case their father diet before the 
division of his brother s protierty has been effected. Thie ia predaely the 
opinion of Vijnane^vara and the other writen. 
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Grand- 
iiepbewt. 



Lboturb where except iti Nandapandita's Vaijayanti,^ and the order 
^^ of pi*ecedence among brothers and sisters of the whole 
blood and of half-blood is established as follows by that 
writer : — 1, brothers of the whole blood ; 2, sisters of the 
whole blood ; 3, sons of the same father ; 4, sons of tlie 
same mother. 

Grand-nephews come in directly after nephewd under 
Bengal Law, and according to AparArka, Varadar&ja and 
Nandapandita. But the Mitakshara, Ma<lhaviya, etc., 
assign to them a lower place in the order of heirs, as will 
be seen directly. 

The nephew is the last of those heirs who are enumerat- 
ed singly by Yajnavalkya and Vishnu. On failure of 
them attaches the succession of remote and very remote 
relatives, who are designed by these two writei*s, as in the 
other Smritis, by those vague and general terms denoting 
relationship in general which have been briefly referred to 
before. The vagueness of the ancient rules on this head 
left a very wide scope for the interpretatory skill of the 
Commentators, and their divergence both in Questions of 
principle and of detail is veiy considerable. The princi- 
pal difference between the Bengal School and the other 
schools as to the succession of males consists in the 



Remote 
kindred. 



* After having established the general right of sisters to inherit, 
Nandapandita goes on to say : {for tho Sanskrit ^ tee Appendix) :— 

'* Then those brotliers who are sons of the same mother and father 
shaU inherit in the first instance, because possessing more particles of 
tiieir father*s body (than their sisters) they are the next of kin. On 
failure of them, those sisters who are daughters of the same mother and 
father shall inherit, because they are more nearly related (to the deceased 
owner) than brothers bom of a different mother, and because the eons 
of a different mother are distant through their mother, and the sons of a 
different father through their father. But on failure of sisters they 
(the half-brothers) shall also inherit under the text : Where there are both 
uterine brothers and stepbrothers, the uterine brothers shall take alone In 
spite of the existence of a stepbrother. And then the sons of the same 
father shall take first, and the sons of the same mother afterwards, 
because the seed is superior (to the womb) and because the neameai 
determines the order (of heirs). Thus, supposing a man to have bad 
two wives and two sons by the one wife, one son by the other wife, the 
mother of two sons subsiequeutly marries another husband, and bears 
another son to him, so that she has three sons. In that cose, if one of 
the two sons by her first husband should die. his property is taken by the 
son of the same mother and father in the first instance. On failure of 
him it is taken by th^ son of the siime father, though he is bum of 
a different mother, because the seed is superior (to the womb). On 
failure of him it goes to the son of the same mother and of a different 
father.'* 
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method aclopteil by the Beneal writers of testing the LEcmjuu 
claims of an heir by the principle of spiritual efficacy and ^^ 
of ititrodncing ntider this method a number of cognates ' 
between the agnates, instead of placing them after the 
agnates, as the other scliools do. Under the Mitiiksharft 
system, affinity is in realitv the sole text of the priority 
of an heir, though the spiritual benefits conferred by him 
on his deceased relative are occasionally referred to as an 
additional reason for his right to succeed. Nor has the 
term Sapinda retained its original meaning in the language 
of Vijn&ne^vara. It does not denote " a kinsman connected 
by funeral oblations," but it means one who has particles of 
the body in common with his deceased relative, more parti- 
cularly a blood relation within six degrees. The same ex- 
Elanation is given bj Vi9ve9vaiti in the Madanapftrij&ta, by 
landapandita in the Vaijavanti, and by other writers who 
have followed the system of Vijn&ne9vara; and it is easy to 
see how decisively this theory must have operated in favour 
of the principle of affinity and against the principle of 
spiritual efficacy in determining the order of succession. 
Thus Jimutav&hana (D&yabh. XI. 1, 37 — 42) deduces both 
from the express text of Baudh&3'ana and from the deriva- 
tion of the word Sapinda &h denoting one connected by 
funeral oblations, th^ (loctrine that Sapinda relationship in-: 
chides the agnates within three degrees only, as far as the 
Law of Inheritance is concerned, though he admits that, for 
questions of impurity caused by a death and the like, the 
number of Sapin4as amounts to seven.^ Vijnanefvara no- 
where refers to a distinction of this kind, and the natural 
inference is, that the term Sapinda means agnates within 
six degrees whenever he uses it. Nor does he ever quote 
Baudh&yana's text on Sapindaship. 

Passing to the details of the Mit&kshaHL system, I will MiUimhari 
first advert to an impoi*tant omission in Colebrooke's trans- •T"'** 
lation, which, though noted by Dr. BUhler and other 
HunsKritists, seems to have given rise to several miscon- 
ceptions. In Hit. II. 5, 5, the two Sanskrit wjoids a Sapta- 



* The etTinolof^cnnj oorreot ezplanaiion of the term ' Sapin^n/ 
ander which it U connected with the funeral oblntiont. occart onUine of 
IU!ni;M Aim.— f. ff„ in the Smritiohamlriki. SaQukaraki^M}* Chapter on 
Marrinfre. where Sapipda lit defined an follows : — 

{fW tht &tHJtkrit,Me'e ApprnAix)-. " Thoeo who fi?e PIpdM (fmiersl 
balU) to the same person are 8apip<)as.** 

14 
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^oTURs radt have been left untranslated, and the second sentence 
1^ in that paragraph ought to run as follows : — ** In this 
manner must be understood the Succession of Sagotra 
Sapindas aa far as the seventh (person)** The Sagotra 
Sapin4as are the first of the two principal classes into 
which the Mitaksharft divides the Qotraja hell's of T&jna- 
valkya's text ; the second class being the Sam&nodakas — 
i.e,, the more remote Qotrajas, from the seventh to the 
thirteenth degrees inclusive. The whole group of Ootraja 
heirs is, however, headed by the paternal grandmother, 
who takes before the paternal grandfather under a text 
of Manu (IX. 219), and probably also because the mother 
under Mitakshara Law takes before the father. The pater- 
nal grandmother is followed by the paternal grandfather and 
his sons, — i.e., the paternal uncles, and by their son's sons, 
in other words, the cousins of prceposittis ; then comes the 

fraternal great-grandmother, great-grandfatJier, together with 
heir sons ana grandsons, and so on, in each line up to the 
thirteenth decree, or as far as the i-elationship can be as- 
certained. Simple as these rules may seem, they are not 
sufficient in order to establish the order in which the 
agnates take under Mitakshara Law. It has been pointed 
out long ago by the Sastris that the enumeration of the 
agnates in tlie Mitaksharft is not extensive, but exemplifi- 
cative ; and Messrs. West & BUhler have shown that, in 
the opinion of yijn&ne9vara, the designation of Qotraja 
Sapindas belongs to all agnates within six degrees, while 
those removed further than six degrees come within the 
definition of Sam&nodakas. The question as to the order 
of precedence between these numerous heirs has given 
rise to much diversity of opinion. Passing over the 
opinions of earlier writers, I will only notice Uie arrange- 
ments proposed by Messiu West & Biihler, and quite 
recently by a native scholar, V. N. Mandlik.^ The dis- 
tinctive feature of the Rao Salieb's system is its close ad- 
herence to the letter of the rules of V^nanefvara and of 
his Commentator Vi9ve9vara. At the head of the Qotraja 
Sapindas he nlaces those eighteen heirs ending with tne 
great-grandfatner's grandson, who are expressly named by 
Vijnane9vai'a. Then come twelve other heira, clown to the 
grandson of the seventh male in ascent, who are mentioned 



> We8t k Dahler*B Dig., 124-126 ; Mandlik, 376— 3S6. 
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by Vicvc9vai'& in the SulxxHiini. Lastly, the desccDdatits Lbctumc 
from tne fourth to the sixth de«;;rees of praqxmtus, the '^« 
descetidauts from the third to the sixth decrees of his 
brothers, the descendants from the third to the sixth de- 
grees of his paternal uncles, and so on, are added on the 
strength of Vijn&De9vara's general definition of the term 
Sapindas. The great objection to this system lies in the 
low position assigned to the grand-nephew, to the sons of a 
cousin, and to all other relatives of the same degree, the 
grand-nephew coming in as the 34th, the son of a cousin as 
the 42nd, heir, etc. The exclusion of the fourth generation 
in each line by Vijn&ne^vam and Vi9ve9vara is, probably, 
connected with their general theory about the right of 
representation, which, as stated in the last Lecture, is not 
extended beyond the third descendant by either of these 
authors. Now this narrow view has been entirely over- 
ruled in the present day by the teaching of the other 
authorities as far as the deceased owner's own line is con- 
cerned. It seems but reasonable, therefore, that the same 
principle should bo applied to the lines of the father, 
grandfather, and more remote ancestors. For the same 
reason I am unable to agree entirely with either of the two 
systems proposed by ^easrs. W6st & Biihlcr, though under 
these two systems the position of the gittnd-nephew is very 
satisfactory. I would submit for considemtion the following 
arrangement which is based on textual authority tlius 
far, that it accords itself in its first part at least with the 
system proposed by Apar&rka,^ the colleague of Vijn&ne^vara, 



* A translation of this SocUon of Aparirka*B Commentarj has been 
glwen in Rajknmar 8arTadhikari*8 Lectares, pp. 6IS-6I9. At, howoTer, 
tho MS. naed by my learned prerleoeesor appears to have been defl- 
cient in the aeoond portion, I subjoin the text and a translation of 
it. (/Wr tke Saiukritf set Appendix.) Ther^ the uterine brother is a 
specially near SapiQ()a, because he presents water, eko , to the same 
persons Tas the deceased owner himself). His son is slightly remoTed, 
because he prcsentu one ball to his own father, who is tho brother 
of pr^pflMittia, and doMi not receire a ball from the latter. This man*s 
son is more distant than he is, because the balls he glres to his own 
father and grandfather are addressed to different persons. Rut this 
last man's son is Terr remote, because he presents all the three balls to 
different persons. Thus the brother, his son, and his son*s son are the three 
nearest Aapindas in the father s line. The same rule applies to the grand- 
father's and great grandfather s lines. On failure of them tiie three 
descendants, rix., the son and the rest, — i. e,, sons, grandsons, and great 

? grandsons of each of the three paternal ancestors beginninf with tb« 
ather are heirs (in socoeMion), by reason of their 8apip<fa ooniiMtkM 
with prwpoiUwt. 
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Lbotubb and by Yijnanecvara's Commentator, NandapanditA.^ From 
^^ the subjoined Table of Sagotra Sapindas under Mitak8har& 
JjAw, the wives of collaterals and descendants liave been, 
omitted, the question as to their position and rights having 
to be discussed afterwards in connection with the rights 
of distant female relations in general : 




J * Nandapan^iU't mXm haTt been 

p translated by Oolebrooke, Hit. II. S. ft, 

S note. He agrees with Apararka aa far 

as the three first degrees in the three 

lines of the father, grandfather and 

great-grandfather are concerned, bat he in- 

serts mother's Sapindas after these, and doea 

not saj distinctij in which order the moM 

remote relations arc to take. 
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I truftt timi this sysiem will not be objected to on tlie Lbctuiui 
ground of its being rather lianl on the fiflh, sixth, and ^^ 
seventh descendants of the owner. It is quite an excep- 
tional thing ffif a man to have a great-great-grandson aliv^ 
ht the time of hi^ death, not to mention more remote des- 
cendants. On the whole, the order of the precedence 
among the more remote Qotraja Sapindas must alwa3'S 
temain an open question, but thus much seems clear that 
the narrower view of the Mit&kshara as to the great grand- 
sons right having been broken through in the case of 
tinobstructed inheritance, it would he inconsistent to 
tulhereto it in the awe of ol)structed inheritance.^ 

After the Gotrajas, the Mitakshara calls the Bandhus, or D«9<}hM. 
cognates, to the succession. That the Bandhus correspond 
as exactly as possible to the cognates of the Roman Law 
follows from the definition of Vijnanc9vara, who says, that 
the tenn Bandhu is an equivalent forBhinnagotra Sapindas, 
— i.e , bloo<l-relations within six degrees, who belong to 
a different family. This definition occurs in an earlier 
Section of the Mitakshara (II. 5, 3). In treating of the 
sncc^'ssion of Bandhus (II. 6) Vijnanecvara, under the 
before quoted text of Baudhllyana or Vfiddha Qatatapa, 
divides them into three species, viz., a man's own 
Bandhus, his father's Bandhus, and his mothers Bandhus. 
Each species consists of three Bandhus, and these may be 
briefly described as l)eing, in the first case, the first cousins 
of propositus ; in the second case, his father's ; and in the 
third case, his mother's first cousins, with the restriction 
that Sagotiti cousins are excluded in all the three cases, as 
Wing included under the term Sagotra Sapindas. Each of 
these nine Bnndhus takes on failure of the one preceding 
in order. It is clear that this enumeration is not meant 
t*) be exhaustive, but exemplificative. Which other relatives 
have to be supplied in Vijnilne9vara's opinion, may be 
seen from his observations on the term Bandhu in the 
Section on Succession to a Partner in Business. Taking 
all his remarks on the meaning of Bandhu or Bhinna- 
gotra Sapinda together, and comparing them with what 
he says about the meaning of SapiD4a in the Section on 



* The aboTe hiwl been written long* sinoe. when Rajkumar BarTaHhi- 
kari'p Tngoro LiectareK, publisherl 1882. came into my handa. I rejoioe 
to obeerTe the perfect airreenient. np to the 89th heir, of tii« aJwfe 
arrangement with the one propoaed bj him. 
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Leotubk Marriage/ the male Bar^dhu^i in yijnane9vara'8 system may 
^^- be supposed to include the following persons :' 

1. In the decease<l owner's own line : the male issue 
within four degiees of the daughters of his descendants ; 

2. In the father's line : the male issue within four degi'ees 
of the daughters of his father's decendants ; 

S. In the mother's line : all relations within four degrees. 
The extension of the Bandhus to four degrees only is in 
accordance with the rule that Sapindaship in the female 
line does not extend beyond four degrees. 
More than The later Digests outside of Benual agree in the main 
nine Ban- ^ith the teaching of the Mitakshaia. One point is quito 
"^ clear, viz., that the opinion sometime held as to the restric- 
tion of the term Bandhu to the nine Bandhus specially 
mentioned is not countenanced by these works. Thus the 
Viramitrodaya (p. 200) says, that the maternal uncle must 
peeds be included in the term Bandhu in the text of Yajna- 
valkya (II. 135).» The Vivadachintamani (Calc ed., 156), 
in enumerating the heirs, paraphrases Bandhu by mcUvlddih, 
** the maternal uncle and the rest " Elsewhere also the two 
synonymous terms, Bandhu and Bandhava, though denot- 
ing relationship in general, are not seldom explained in Uie 
oame way. Thus Haradatta, in commenting on the phrase 
** the mother, father and their BandhuH," in a text of Gau- 
tama (V 1. 3), says that their Bandhus means ** the maternal 
uncle, the paternal uncle, and the rest." The Sarasvatlvilasa 
(§ 647) interprets the term Bandhava by "the maternal uncle 
and the rest, and the son of the father's sister and the rest."^ 
Madhava (p. 55, cf. QoUlstUcker, 27| note), in . commenting 
on Yaj. II. 149, intei-prets Bandhava by ''maternal uncles 
and the rest." Varadaraja (p. 47), in commenting on a text 
of Katyayana relating to Stridhana, gives precisely the 
same ex|>lanation of the term Bandliu. 



' It itt true that some works give different rules about the extant of 
Sapindaship, acoording as it relates to imparity, marriage, or iDheiitanoe. 
TliiA View 18 taken, e. g. in the Dayabbnga (XT. I, 88—42). But in thoM 
works which do not establish different sortdof Sapindaship for different 
purposes, tho general rules, on Sapindaship must apply to all oaaaa 
ludiHcriminately. The statements of the Viramitrodaya (pp. 16C-157, 
1 99-200) on tliis subject are hardly consistent. 

« See We«t J: Buhler, IS.'i— 137. 

* As for the wrong interpretation put on this passage in the oaae of 
Qridhari IjoU Roy v. The Government of Bengal, see Prof. GoldstiAcker*s 
paper on the Deficiencies, etc., p. 26, note. 

* In Mr. Foulkes's translation read — *' The son of the father's sister " 
for " the father's sixter." 
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Vijn&ne9vara*8 definition of Bandhu, as being convertible Lscrruui 
with Bliinnagotra Sapinda, is repeated in the Viramitn>> ^^ 
daya (p. 199), Vivaclatandava,^ SarasvativilAsa ( S 686) SmriU- 
and other Digests of the Mtt&ksharft School. The Smfiti- chwidriw. 
chandrik&, on the other hand, lays down the general rule 
(XI. 5, 15) that where, in any of the three groups of distant 
relatives, viz., Sapindas, Sani&nodakas and Bapdhus, one 
of the textual (Vachanika) nearest kinsman should bd 
wanting, his place shall be taken by another, who is some- 
how equal to him. In support of this rule he qtiotes a text 
of Gautama (XXVIII. 21). 

As for the order in which the Bandhus take, it has Order of 
been proposed bv Messrs. West & Blihler to place the nine JiJISS^S 
Bandhus specially named at the head of the Ban4hu8 ; u«94bat. 
and fifler them the others in the order of propinquityi 
This arrangement is based on the principle proclaimed 
in the Mayiikha that incidental heirs are placed at the 
end. The same nrinciple is virtually enounced by 
Vijnane^vara himself (Hit. II. 5. 2). It may be ques- 
tioned, however, whether the uncle should not come 
in as the very first of the Bandhus. In one passage of 
the Miiakshara, when engaged in explaining the term 
Bandhu, Vijnane^vara refers back to the above definition, 
and gives to understand that this definition includes pri- 
marily the maternal uncle ; and in another passage he says 
Himilarly, that the maternal uncle is the first of the Bandhus.' 
The author of the Vlitimitrodaya seems to be of the same 



* (Fhr the SnnMkrit, fee Appendix.) Thongh the Ba9<)htia are Sapipf^M, 
thej are mentioned separately, beeanee they belong to a differ- enl 
Qotra, or family. 

The ViTiflata94<^Ta qaotee and ref atee a long paaeag e attribated to 
Aparirka, to the effect that the three Dai]idhoaof one*e own only oao In- 
herit The M8S. of Aparirka, quite on the contrary, contain the state- 
ment that these three Dai^dhns do not inherit alone ( J^r ike Smne^ 
liritf tee Apprtulix.) "On failure of Ootrajas. a Bai^dhn (inherile) 
— {^ , the sons of the father's sister, of the mother *s sister, of the 
maternal ancle and other (cognates).** 

' The flrst passage occurs in the Commentary on TsjnsTalkya III. 24. 
There the word A/atttla (maternal nnole) is explained as follows: *' The 
word Matnla refers by implication to one^s own Bari<}has, to the mother's 
Damlhus, and to the father's Bap<)bas, as well as being (also) conneotiont 
through a female. They have been enumerated in the glo« on the text 
Cof YijnaTalkya II. 136), called the wife and the daughter.** The earlier 
passage of the Mitiiksbari here referred to is ViJnAnecTara*s deflniUoii 
of the term Bapcjhu (Mit II. 6). In commenting on II 119, ViJoinepTara 
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Lecture opinion, as he points out the absurdity of making the mater- 
^^' nal uncle's son an heir, and excluding the maternal uncle 
himself, who is more nearly related to the «leceased than 
his son. The passages quoted before from Haradatta, etc, 
likewise name the uncle as the fii-st of the Bandhus. In 
the Treatises on Funeral Oblations, and in'Sanskrit literature 
in general, there are seveml indications tending to show 
that the relation between a maternal uncle and his nephews 
was one of special intimacy in India, as amongst other 
archaic nations, — e. g., among the ancient Teutonic tribes. 
Whether this institution may have to be traced to Uie un- 
certainty of paternity in primeval times, or to the view 
that maternity being more visible, is therefore a nearer 
kind of relationship than paternity, or whatever other 
opinion may be entertained of its origin, it is spread over 
the whole world, and together with it the succession of the 
nephew to his maternal uncle's property, which is simply 
the converse of the uncle's right to succeed to his nephew. 
Taking for granted then that the maternal uncle was a 
specially favoured and influential relative in India, it is 
'but natural to suppose that, in this country as elsewhere, his 
general position did not fail to influence his rifi^hts as an 
heir. Vice versd, the nephew may be supposed to have 
possessed a preferential right to succeed to his maternal 
uncle. An essentiallv new system of Bandhu relationship 
under Mitakshara Law has been recently proposed by 
Rajkumar Sarvadhikari.^ He takes the three Bandhus 
each as indicative of the three principal classes of Bandhus, 
and not as embracing the nine Bandhus specially named 
only. This theory has the advantage of giving a clue to the 
order of precedence among the Bandhus. However, though 
it is developed with rigorous logic from the data put fortli 
by its author, there is no suf&cient foundation for these 
data in the Mitakshara to command its ready acceptance. 
Bengal The distinctive feature of the Bengal system, which C(»n- 

iyiiein. ^^^^ ^f ^j^^ insertion of the Bandhus between the agnates hy 
virtue of the principle of spiritual efficacy, has been refer- 
red to before. There exists much difficulty as to the way 



•peaks of the relatives oaUed Bandhus, as ooDsisting of the Banclhus on the 
mother's side, such as the mntomal ntiole and the rest. This text CMXsara 
in the Section on Inheritance (II. 12. 2), but it has not been oorreo^jr 
rendered by Golebrooke. See Goldst&cker, ibid, 27, note, and 80. 
« Tatfore Law Lectures, 647—795. 
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in wliicli tliis principle lias to be worked out in each case. Lkctumc 
It would not be easy, however, to say anything new on ^^' 
this suliject after the exhaustive discussion it has met with 
in several decisions of the High Court of Bengal, and in 
the Lectures of previous Tagore Professors. 

Another point of difference l)etween the Mitakshara and Ji^jjjjf'y" 
Dayabhaga concents the position of fenial&<t among the in fh« 
remote heirs. In this case, however, Devannabhntta, Mitra- IS'*"/ 
nii9ra and other writers of the Mitakshara School side with 
the Dayabhaga. Those Indian writers who deny the right 
to inlierit of the distant female relatives found their opinion 
chiefly on two ancient texts, which declare (ho general 
incompetency of women to inherit. It has been pointed out 
that these texts have no bearing on the Law of inheritance 
originally ; but this is a histoiico-critical question, which 
does not concern us here. The D&yabhaga takes these 
texts to show that females can never inherit except those 
mentioned in special Sniriti-texts, viz., the widow, daughters, 
mother and the paternal grandmother, who, according to 
Jimutavahana, takes after the paternal grandfather. The 
same opinion, says the D&yabhaga, is convoyed in the text 
of YAjnavalkya (II. 135) on Succession, by the term Uotraja, 
"a family mcml)er," literally " bom in the family, " which 
excludes female Sapindas, because they are not liorn in the 
same family.^ I must note here an important variation of 
reading in the text of Yajnavalkya just quoted. The 
Dftyabhaffa reads Gotjujd, and this use of the masculine 
singular form (" a male family member") precludes abso- 
lutely the notion of any female Uotraja being called to th)9 
succession under this text The same reading is given by 
all other Bengal writers, including Kulluka, the celebrated 
Commentator of Manu,' and by the Mithila writers,' 
and it may be traced to the Commentary of Apar&rka.* 



* {Fhr thfi Snn*krit^ tee Appendix.') Rend in Colobrooke't tranfilatioo 
(Dijabh. XT. A, 10) : " AdH for the farther ptirp<Mo of oxolmling feuial«« 
related an Saplmlax (or tho wires of Afi|»lnf1aii), wiiioe thei*« titt nt»t gpring 
from the tame line,'* instead of ''sinoe these al«o sprang from the 
•ame line.** 

' Olom on M. IX. 187. Kolluka's follower lUgbaTanandm bas tbe eAnie 
reading (gloee on 18ft). 

* See ViTttdaob. p. Ift4 ; ViTsdaohandra (MS.) 

* Several MSB. of the text of the YnjnaTalkja-smfiti, especlallj iboee 
coming from Bengal, appear likewine to hare preserred this reading, and 
it has been adopted from them in the two Calcatta Bditione of the Sane- 
krit text of that work, and in Profeewr Stenilere Kditkm. Umiidlik's 
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» 

Lbctube Looking at this reading from a philological point of view, 
^^- it must be confessed tliat it is very acceptable, as it corres- 
ponds to the term immediately following, Bandhur, which 
IS also a singular form used in a collective sense. But 
whatever may be the intrinsic merit of this reading, it 
is not the reading recognized by yijri&nc9vara. llie 
Mit&kshara exhibits the plural form Ootrajd — i.e., "family 
membeiV' ^^^ this reading has been adopted in all the 
Bombay, South-Indian ana Benares Digests except Apa- 
rarka. 
And in the It is obvious that the adoption of this reading creates 
eiuwdrika ^^^ possibility of female succession, which, under the other 
and vfra- reading, is absolutely precluded. But though the plural 
mitrodAjra. fQ^,j^ Qotraja, " family members,'' may include female rela* 
tives, it does not necessarily do so. This point is insisted 
upon in the Smritichandrika (XI. 5), which states, that 
^ although there would be no objection from a grammatical 
point of view to considering the plui-al form Qotraja as a 
compound of two gendoi-s, including both male and female 
relatives of the Qotmja class, it would be necessary to show 
a special reason for such an assumption as this, the primd 
facie view of the matter being that it relates to male Gotra- 
jas only. Moreover, Devannabhatta goes on to say : The 
general incapacity of women to inherit is declared in the 
Cruti (Veda), and the term Qotraja, in the text of T&jna- 
valkya, must, therefore, be referred to males only, just as the 
term Fatra (son) in another text, which is discussed by Uie 
Commentator of the Apastamba-sutra. Finally, Devanna- 
bhatta refutes the opinion of Vijnaneyvara, that the 
paternal grandmother is to take as a Qotmja relation, her 
right attaching, in his opinion, directly on failure of the 
mother (XI. 4, 6 — 11). The position thus assigned to the 

[>aternal grandmother is the only point of difiei*eiice 
)etween the Bengal and Smritichandrika doctrines. The 
Vii-amitrodaya (174-175 ; 196 — 200) likewise, while refuting 



Bdition has the othor reading^. Though Apararka does not admit dlatanl 
female relationa to the tuooeaaion, he does net baae this rule on the OmtL 
On the contrary, he says : — 

{For the SaHtkritf tee Appendix.) 

The explanatory text— liioref ore women are feeble and inoompetoni 
to inherit — has to be applied conformably to ciroumstances in corrobon^ 
tion (of rules otherwise established). It most be referred, therefore, Uk 
the oaae where there are sons. 
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both the Dayabhaga and tho Smritichandrika doctrine Lkctvru 
regarding the position of the grandmother, endorses the ^^' 
theory that females cannot inherit except ntider special 
texts. It refutes the opinion of Vidyaranya (Madhava), that 
the ^ruti relative to the exclusion of women admits 
of a different construction, and refers to the wives of 
paternal uncles, etc., as instances of excluded females. 

Passing to those Digests, which show themselves favour- Females 
able to female succession, I will remark first that the Jj|^Jj|JJ[jJ^* 
opinion of Madhava has been correctly stated by Mitra- 
mi9ra. Madhava says, indeed, that the Veilic text, which 
is quoted in support of women's incapacity to inherit, 
relates really to their incapacity to take a portion at the 
solemn Soma sacrifice, and this interpretation has been 
adopted by Mfldhavas successor Varadaraja (40). The 
Sarasvatfvil&sa, thoui^h oflen referring to the same text in 
connection with succession, quotes with approval an inter- 
pretation of it (§ 336), under which the incapacity to in- 
ncrit is restricted to the case of a division between a father 
and his sons.^ Nor is the author of the SarasvativilAsa 
l>ehindhand in applying this principle to obstructed 
inheritance. He refutes (§§ 583 — 585) the doctrine of the 
Smritichandrikft, that the paternal grandmother takes 
immediately after the mother, and asserts that the opinion 
pronounced by Vijn&fie^vara on this subject is the correct 
one. Mftdhava's and Varadarftja s statements regarding the 
succe&sion of remote kindred are extremely brier, and con- 
tain no reference to the great-grandmother, etc. But from 
what has been said before about their general opinions 
reganling the right of women, it follows that this omission 
cannot he intentional, and that these writers, quite on the 
contrary, may be supposed to have favoured the claims of 
the wives and daughters of collaterals even. In corrobora- 
tion of this view it may be pointed out that Varadaraja, in 



* In tho •SArn^TfitiTnanfi thin intorprotfiUon In nttrihntod to VijniiTio^* 
rnra, AfwhijA, Mmlhiitithi aii<1 othem. It in nctimlly found In the Com- 
mcntarj of Apnriirkn (nee the preoeding* note). It may oocnr in the 
loftt portion of MeHhiitithi'fi Commentary on Mann, thonfrh the amUogoas 
text of Mnnn. IX. 18. is interpreted differently by Medh&tlthi. Id the 
Mitflkffharn I hare not been able to find anywhere a reference to the aaid 
f!riititoxt The SnraivTativililita. in one place (( 144), qnotea a text of 
GaiitAma on womcn*^ incapacity to inherit Tread " women take do share 
of Uie inheritance, because they are Niri dpya**). which ie certainly not 
niithrntic. 'rhc qimtAtions in tho Saras vatiTilaaa, as obeerTod before, 
are extremely unreliable. 
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Lbotubb treating of Succession to StiiJhaiia (p. 52), takes the plural 
^^ form Svasriyadyan, " the issue of the sister, etc.," in a text 
of Brihaspati to relate both to male and female iasue, and 
to nrove that both males and females should have a claim 
to the heritage. Of the Benares and Bombay Dig&sts, the 
yiv&dat-andava, Subodhini and Madana{)aiijata do not refer 
to the wives and daughters expressly, but neither do they 
exclude them anywhere. The Vaijayanti (XVII. 10), while 
disappi'oving altogether of the Succession of the Nine Tech* 
nical Bandhus, on the ground that the sister and the sister's 
son are nearer relatives than the son of the father's sister and 
the rest,^ introduces the sister and the father's sister, etc., as 
heii-s, where the great-grandfather's line has been exhausted 
down to his great-grandson. It may be noticed en passant 
that Nandapandita agrees with other advocates of women's 
rights in applying the text of Manu' on the right of the 
nearest Sapinda to females, though Sapinda in that text is 
used in the masculine gender.' The sister and her sons, etc, 
are also mentioned among the mother's Sapindas, who are to 
inherit ''on failure of the father's Sapindas;" but who the 

IiayAkha. father's Supindas are does not l>ecome clear. The Ma3'ukha 
shows itself far more favourable to female succession than 
any other of the standard Digests. It agrees with the 
Mitakshara in placing the gi-andmother at the head of the 
Qotrajas, whom it designs as Qotraja Sapindas ; but it does 
not copy the remark of the Mitakshara, that the Qotrajas 
consist of three groups of relatives, — the gi-andmother, the 
Sapindas, and the Siimanodakas. I'his is no doubt because 
the Mayukha recognizes the right of the sister also, whom 
it inserts directly after the grandmother. The reasons 
adduced for this proceeding are highly interesting, and I 
may be allowed to quote that pas.sage of the Mayukha iu 
full, particularly as it has not been rendered correctly 



* This passage has been omitted in Colebrooke*8 Mitiksh. II. 5. ft. note, 
where the greater part of Naodapandita't dissertation on this sabjaot baa 
been trauMluted. 

* The above rendering accords itself in the main with MandUk's trana- 
lation. Borrodaile: ** And [the next rank is] hers, both from her beiuf 
begotten under the brother's family name, and there being no furthwr 
reservation with respect to the gentile relationship (Gotrajitva), ifc does 
not particularly specify the same gentile kindred. Neither is she men- 
tioned in the text on the occasion of taking the wealth ; [but aa next of 

kinshesuoceeds].'* In this translation the pronoun ^ ia referred to ths 

sister, instead of to the abstract noun ^Jit^lf f I 
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in Borrodaile's timislation. Afbor Imviiifir stated that, on htcrvun 
failure of the paternal eraiulmother, the inheritance belongs ^^ 
to the sinter, and having quoted in support of this propo- 
sition texts of Manu (IX. 187) and Brihaspatf, showing that 
tlie right to succeed depends on propinquity, Nilakantha 
goes on to say : " And (she inherits for that reason also) 
because she is also born in her brother's family (like other 
Qotrajas), and partakes therefore of the qualities of a Qotra- 
ja relation. It is true that she does not come within the 
definition of a Sagotra relation. But this (quality of being 
a Sagotra relation) is not mentioned here as a condition of 
taking the inheritance." The locus standi thus created for 
the sister is that she takes as a Qotraja relation, according 
to the etymological meaning of that term as denoting one 
bom in the same family. This, as pointed out by Messrs. 
West & BUliler, shows, that all those females who are lK)m 
in the same family, — i,e., all daughters of male Sapi^das 
— are heirs under Mayukha Law. Nor is it probable that 
Nilakantiha meant to exclude the wives of male Sapincjas, 
for he briiigs in the grandmother as a Qotraja relative. 

The Mitakshaia finally takes a diflcrcnt view of the WJ»*k- 
meaning of Uotraja than the Mayukha. It includes in this**"*^ 
term all gentiles, — i.e., all those blooil-relations who l)elong 
to the same family (Uotra), — and this definition, while in- 
cluding the wives, tends to exclude the daughters of Qotra- 
jas, because these, by their marriage, pass into a diflerent 
Qotra, and maniage is obligatory under the Hindu Law. 
The daughters can, therefore, come in as Bandhns only. 
That they do take as Bancjhus under the Mit&kshara fol- 
lows from Viinane9vara8 observations on the meaning of 
Sapinda, in the Chapter on Marriage, and fix)m the fact that 




given before, we shall thus have to add : — 1. The daugnters 
of the owners descendants within six degrees ; 2. In his 
father's line, daughtei^ within six degrees, and their female 
issue within four degrees. The order in which they take is 
verj' difficult to ascertain, thus much seemitij7 probable, 
however, that the sisters take after their brotliers. The 
wives of collaterals may be supposed to come in directly 
after their respective husbands. 

Against this viow of the Mitaksham Law it has been An f>bj«o- 
urged that the Mitakshara must be supiKwed to have recog- ^" 
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Lbctubb iiized the binding force of the texts on the disqualification 

^^' of women to inherit, and of the corresponding rule that 

this general disability can only be removed by special 

refutud. tcxts, bccausc the general authority of the Veda an4l of 
Baudhayana is acknov^ledged in the Mitakshai*a.^ How- 
ever, the Mitakshara nowhere quotes the said Ycdic text, 
nor does the Mayukha. Another western author, A|)ai'arka, 
though acquainted with that text, takes it as an explana- 
tory statement only (Arthaveda) and not as a rule ( vidhi).' 
yiju&ne9vara would have explained it in the same way, 
most probably, if he had chosen to quote it : for their gene- 
ral reverence of the ^ruti and Smriti has never prevented 
the Indian Commentators from explaining away such parts 
of the old law as did not suit their own system. An impli- 
cit recognition of the general capaci^ of women to inherit 
may be found in the statement of Vijnane9vai'a, that the 
texts on exclusion from inheritance are applicable to women 
as well as to men. The answei-s of the Castris and popu- 
lar practice equally afford reason to believe that the suc- 
cession of females was persistently admitted in Western 
India. In the otiior provinces the opposite view has 
carried the day, but it is important to observe that this 
view, though confirmed b}' such standard works as the 
Yiramitrodaj'a and Smritichan<lrika, was not universal 
either in Benares or Madi-as, and that clear vestiges of a 
different current of opinion may be traced in a number of 
important Digests of these two provinces. 

8irani;ert. Where no relations are in existence, the inheritance goes 
to strangers, — such as the spiritual teacher or pupil of the 
deceased, the Brahman community, especially learned 
Brahmans, and lastly to the King, whose right of succession 
does not, however, arise in the case of property left by a 
Brahman. There is reason to suppose that this last rule 
does not correspond to actual usage, and that the Kings 
were unscrupulous in taking any property which was not 
claimed by immediate descendants. In a remarkable pas- 
sage of the drama Sakuntala (Act VI) a king is highly 
extolled because he has failed to confiscate the property of 
a rich merchant who had left no son, but a pregnant 
widow behind him. 

8ucc6Mioo A special line of descent is ordained for the property of 

lienuii etc. nicmbers of a religious order. The law on this subject is 

> Mandmc,371. « See ant: 
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[)rincipa]Iy based 011 a text of Yajnavalkya (II. 137), which LbctubIb 
las four interprotations: 1. The heirs referred to in this ^^ 
text are three in number, the two. last terras forming a 
Karmadharava compound, denoting a religious brother of 
the same School. The three heirs have to be connected in 
the inverse order with the three classes of proprietors, who 
are mentioned in the first half of the text, the spiritual 
teacher succeeding to the property of a student, etc.' 
2. There are tliree heirs, but they have to be read in tlie 
direct order, the spiritual teacher succeeding to the hermit 
as according to Vishnu.' 3. There are four heirs, the 
member of the same order being an independent heir, who 
takes on failure of any of the three first heirs. The three 
first heirs have to be read in the inverse order.' 4. Tliere 
are four heirs, who succeed in their order to each of the three 
persons mentioned in the first half of the sentence.* Ac- 
cording to Apararka, the last term (Akatii*thin) denotes 
either a member of the same sect, or one dwelling in the 
same holy place, such as Benarea' Nandapandita shows 
himself acquainted with all these four doctrines. 

The question as to whether the descent of reunited pro- Rronlon. 
pcrty is governed on the whole by the same rules as the 
devolution of undivided estates, or whether there exists an 
altogether separate line of descent in the case of reunited 
coparceners, is one of the points of contention between the 
Mitaksharaand the Dayabhaga. Jfmutavahana considers 
Y&jnavalkyas text regarding tne devolution of obstructed 
property to be applicable to reunited as well as to undi- 
vided coparceners, except as far as the rival claims of several 
brothers are concerned, and most of the special rules 
regarding reunion have been inserted by him in the Chapter 
on a Brothers Right to Inherit Obstructed Property, by 
which proceeding the Chapter on Reunion has been exoes- 
sivel}^ shortened in the Dayabhaga. The DHyabhaga doc- 
trine has been adopted as usual b}' the other writers of the 
Bengal School. Jimutavahana, in his turn, seems to have 
got his opinion from one of the other Commentators of 



* MiUkRh. II. S; Viramitr. 202; SarMTatiTHsMi f( 614^624; 
Midha?. 87-.3S ; ViTsdaohint.. Jaganniitha. Blajukha. Kanml&kara, etc. 

* MaHanaratna, Culapii^i. The same opinion ia referred to by KamaUU 
kara. Nilakantha. Bf itrami^ra. 

* Dajabh. Xl. ff. 35, .% ; Dajakr. I. 10, 35, 36. 
« Bmritich. XI. 7. Aparirka. 

* Vaijajanti XVII. | 1. 
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Leoturb Yajnavalkya. Anamrka prefaces the texts of Y&jnavalkya 
^^' on reunion (III. 138, 139) as follows: — "It has been 
stated that the property of a sonless brother, on failure of 
a widow, daughtera and parents, goef^ to his brothel's. To 
this (general maxim, Yajnavalkya) adds a special rule." 
This shows clearly that Apararka agrees with Jimuta- 
vahana, and not with yijiiane9vara, who says in the corres- 
ponding portion of the Mitakshara (II. 0. 1):— "The author 
(Yajnavalkya) next propounds an exception to the niaxiiu 
that the wife and certain other heirs succeed t4» the estate 
of one who dies leaving no male issue." The other writers 
of the Mitakshara School have in the main followed Vijna- 
ne9vara; only Mitrami^ra has explained the Mitakshara 
doctrine of succession to a reunited coparcener in a very 
peculiar manner, which looks like an attempt to reconcile it 
with the Dayabhaga doctrine, though he expresses his entire 
disapproval 6f that doctrine in one place (p. 205). His 
own system of successicm to a sonleas reunited coparcener is 
based on a casual remark of Vijnane^vara about a text of 
Gankha, and stands as follows : Brothers, father, mother^ 
virtuous wife and coparceners, sister, unreunited Sapindas 
and Samanodakos. However, this system differs from the 
Mitakshara, so much that it can certainly not be viewed 
as based upon it, and can have no authority even in the 
Benares School In the Mithila School the pro[>erty of a 
reunited coparcener, like the property of one undivided, 
gocH tirst to his widow. 
Rxtentand Practically speaking, cases of reunion seem to have 
o"fSoir hccome very rare in most parts of India, though I am 
informed that they are not quite uncommon in Benares. 
The applicability of the term reunion has moi*eover been 
restricted by most writers by means of a literal interpretaticin 
of the text of Bfihaspati, which states that he who, after 
previous separation, dwells again with his father, brother, 
or paternal uncle, is termed reunited. Some writers, how- 
ever, — such as Nllakantha, Kiimalakara, and Miti'ami9ra, 
— state this enumeration of relatives with whom reimioa 
may take place to l)e exemplificative merely, and to include 
all relatives from whom one may have separated. The 
writers of the Mithila School extend the denomination of 
Sanisrishtin to all kinsmen between whom a junction of 
stock has taken place, and this, as pointed out before, seems 
to have been the original meaning of this term. Leaving 
aside the remaining rules of the modern Jurists regarding 
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reunion, I will not omit to note, however, that the subject tiicmnui 
of reunion, though practically unimportant, is higlilv ^^ 
interesting from a historical point of view, on account of 
the light thrown by it on the analogous cose of undivided 
statufl, and on account of the way in which the Mitaksharil 
Order of Succession to Undivided Elstates, as shown before, 
has been influenced by succession to i-eunited ones. 
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LECTURK X. 

THE HISTORY OP FEMALE PROPERTY. 



—*^n%^ — 

Ana1of(ies to the Law of StriMliana from the laws of other natiooa^Tlie Dliarnui- 
tutrat — Meaninfr of Stridhaiia in ihe 8iiirili» — Strulhana aix-fold — Mann 
on Stridhaiia — Vishnu and Yajaavalkya — Gulka — lu real meaniuK — 
Kityiyana and Vvdisa — Kitvayaiia — Devala — Dominion oyer Sirfdhana— 
Niradift— Yijnavalkya— Kity'iyana— Pmjdipatl-Brihatpatl— Vyiaa— ilalii- 
bharnta— Devala — Stridhana and inherited property— 'llie Uengal School «> 
Vijnine9vare — Objections to his theory — It ia not in aceunlaai^ with th« 
real meaninic of Ydijnavalkya's text — How to put the queatioii — Tbret 
inaccuracies in Colebrooke's translation — The first inaccuracy — 11ie aeooiMl 
inaccuracy — The third inaccurncv — II r. Ilnyne** opinion — Una off Um 
word Stri'lhana in the Miiikshara— Anomalous nature off V^nine^yara't 
theory — Kamalakora — BalambliN^^ — llarailatta — Nandapaii4ila — Vif- 
yecvara — Kudradeva — Apararka — Womnn's State in Stridhana — ^Mayuklui 
— ViruniitrtNlayu — Snifitichimdrika — lladhaviya — Varadarija — Sarasvalf- 
viUsa — l)ayabhdi|;a — Katfhunandana snd CVikrivhiui — Jaganniiha cm 
the share obtained by partition — ^^The share on partiiitm in the other Sehosla 

— The Mithila School — Immovable property in Bombay and South India 

— Result. 

Analogies Few topics can 1>e more interesting to tlie student of 
ofSm'^"*' Comparative Jurisprudence than the History of the Pro- 
dhaiiafrom prietary Riglits of Women, and to no single cliapter of 
othw ''* **' ^^^^^ history is the comparative method better ca|>able 
uationa. of being applied tlian to the growth of the separate pro- 
perty of women. Thus the ancient laws of the Qennau- 
Saxons and Anglians, the cousins of the Anglo-Saxons of 
England, contain an institution which corresponds oven 
more nearly to the Stiidhana of India than the Roman 
Do8, viz., the Oerade, which is a collective name for all such 
species of property as are generally possessed by women 
only, such as women's diesses, ornaments and household 
articles and the like, and which can, therefore, be inherit- 
ed in the iemale lino only. There can be no doubt that 
such articles as these have originally formed the only 
constituents of Stridhana in India, and thai it is to this 
fact that the special rules regarding the descent of Stiidhana 
are due. In course of time the Stridhana came to include 
several other descriptions of property as well, and among 
these the gift in token of love presented by the husband to 
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tlie bride is somewlmi analogous to tho Teutonic Mm^en- Lboturb 
gabe, — i.e., a present which the hushand used to make to the ^* 
hritio on the morning after the wedding, and the ^ulka, or 
hridn-|>i ice, may be fitly compared to the Teutonic Wittuvi, 
or bride-price. In Germany, both the W'Utuvi, which was 
afterwards conveiied into a donation to the wife, and the 
Movgengnhe have exercised a very considerable influence 
on tlie development of the proprietary right of women.* 
The same may certainly be said of the Indian flulka, which, 
frt>m having been the bride-price, wa^ made over to the 
bride herself in aftertimes, and became the subject of a 
special line of succession apart from the remainder of 
Stridhana.' 

There can be no doubt that, in India as elsewhere, there The 
was a period when women w'ere considei-ed incapable of^j*^*" 
holding any independent property. A uelUknowii Smriti- 
text' states that women, as well as sons and slaves, can 
have no property of their own ; whatever they acquire 
they must give up to him who owns them. That the 
prinriple here enounced is not a mere theoretical assertion 
appears from the position of women in the Law of Inherit- 
ance. It has been shown in the preceding Lecture that, in 
ancient times, women were considered incapable of inherit- 
ing, and that they do not appear amonff the regular heirs 
even in the Code of Manu. Beginning with the Siltra works, 
the two Dharmasutras of Apastaniba and Baudhayana 
contain but a feeble trace of incipient proprietary rights 
of women. Apastamba (II. 6, 14. 9) mentions as an 
opinion, to which^ he does not give his as-sont, the rule 

* Sofl Rclircwlor, DnncheHcho G&terrecht DeutMhlniKlfl. Berlin. 1R76. 

* See the XI. Lectare In Bir II. Matne*ii Leotnr#Hion the Earlj IlUtoff of 
InfitiiiitioDfi. for a General Historjr of Female Propertj. 

* Mann VIII. 416; Nirada V. 39. A far more recent author than 
either of theiie two utaies that propertj acquired by mechanical arts by a 
woman ii^ entirelj at the dinpoeal of her husband. Kitjijana, in the 
Virnmitrodaja. etc See fM*Mt. 

* Thin, an shown bj the Commentarr of Haradatta, la the correct read- 
\ng of the pmutnge of Apastamba. Acconling to the reading followed 
in the Mitiiksharn, the furniture in the house would have to be added to 
the alw>ve s|HH:iofl of propertj bolongiufi^ to a woman on Partition, atnl 
Apantamba would be maile to declam tin his own opinion, that both the 
furniture and the ornaments, but not the property reoeiTed from rela- 
tions, shall beloufi^ to her. Roe for this and other ninVp tfrtiomeM BQhler*a 
Apnf*tnml>a in the Sacred Books. I. ^M. 1.14. notos. The construction put on this 
pANSAgr in the Mitakshsra is probablj due to the tendencj to make \% 
nfrree with the tezt^ of other lawgivers. In pionouncing a^inai the 
riffht of women to separate propertj. Apastamba it bat oonsiHeni with 
himself, as he considers women, especiallj widows, as mifli lo inberifc. 
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liBOTUBtf that, on a partition of the estate, the wife should be 
^ allowed to keep her own ornaments and the property 
she may have received from her parents and other i-ela- 
tives. Baudhayana (II. 2, 8, 43) states, that the daughters 
should inherit the ornaments of their mothers, as many 
as are presented to them according to the custom of tlieir 
castes or anything else (that may be given) according 
to (custom). Another Dharmasutra, that composed by 
Yasish^ha (XYII. 46), contains the analogous statement 
that the mother's nuptial presents shall be divided by her 
daughters. Such rules as these are highly interesting as 
containing the first germs of the proprietaiy riffht of 
women and of the special line of descent of female 
property. 
UMnioK of 'i^he term Stridhana, which occurs 6rst in the Dharma- 
Scriuiuiua sutra of Qautama, is a compound word made up of Siri, 
8in|itM. woman, and Dhana, property. Judging from its derivation, 
then, it is evidently capable of denoting any species of 
property belonging to a woman. However, the Translators 
of Sanskrit Law-books, from Colebrooke downwards, and the 
Sanskrit dictionaries take it to denote the separate pro- 
perty of a woman, and, as far as the Smritis ai*e concerned, 
this statement is fully borne out by fact. Upwards of thirty 
passages have been examined fi*om the Smritis of Qautama, 
Manu, Yajnavalkya, Narada, Katyayana, Devala, Harita, 
Yyasa, and others, and the result of this examination has 
been that, in nearly all these passages, it is possible to take 
Stridhana as a technical term denoting the separate pro|>eity 
of a woman, while in not a few out of the passages 
examined, it can absolutely have no other meaning than 
this. Thus, when Narada (XII. 92) speaks of the 
punishment ordained for a bad woman who spends or 
embezzles the whole wealth of her husband under the 
pretence of its being Stridhana, it is clear that tlie Stridhana 
here referred to cannot be the whole property of a woman 
but that part of it only which is not subject to the control 
of her husband, — i.e., the Stridhana technically so called. 
Again, when Katyayana states that property obtained by a 
woman through skill, or as a gift from a stranger, is subject 
to her husband's dominion, whereas the remainder is Stri- 
dhana, he evidently means to oppose her Stridhana, — i.e., her 
separate property — to her other property of which she may 
not dispose at her own pleasure. And if Katyayana, Y^na- 
valkya (II. 148) and other authors si>eak of the Stridhana 
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which is given or not given to a woman, they would LKrrutfl 
certainly have made use of the more general term property ^ 
instead, if they had not intended to convey the meaning 
that the Strldhana was given to her as her separate pro* 
petty. Oh the other hand, there ara a few passages in which 
the etymological import of the term Stridhana clearly 
shines through. Thus Katyayana and Yajnavalkya 
(II. 145) make use of the teim Aprajahstrfdhanam, i.^., 
literati}' 'a childless woman's property.' It would be 
impossible to dissolve this compound in the following 
manner: the Strldhana of a childless one. Nevertheless, even 
in this case, the property meant is the separate property of 
a woman only. Besides, it must not be forgotten that the 
word Strlijhana, though commonly used as a technical term, 
is a compound easily reducible into its parta Thus in 
English we may speak of women's dresses as opposed to 
the dresses of men, but we may also dissolve that com- 
pound term into its parts, speaking for instance of an old 
woman's dress. Similarly, supposing the English term 
woman's property had come to be restricted in common 
use to the separate property of a woman, it would still 
be poMMihIe to make use of such expressions as an old 
woman's property, a young woman's property and the like. 
The same reasoning applies to sucli Sanskrit terms as 
Apiajahstiidhanam. 

The technical character of the term Strldhana is further siKiIImim 
shown by the fact that it was considered to reouire a defi- •^"''^'•• 
nition, and we find accordingly an early tradition to the 
effect that Stildhana consists of six species of property. 
Qautama, it is true, is silent on this point With his usual 
laconisni he gives two brief rules regarding the descent 
of StiMhana and of the (^ulka, to which I shall have to 
revert in the next Lecture, but he does not state which 
particular kinds of property he means to include in these 
terms. The six-fold character of Stildhana is recorded in the 
metrical Sniritis of Manu (IX. 194), Nftrada (XIII. 8), and 
Katyayana/ which contain a versus viemoi-ialis enumerat- 
ing singly the six kinds of property of which Stridhana is 
ma<le up. Of the six constituents of Stildhana, three are 
gifts from the near relatives of tlie bride, and two others 
nre gifts pitjscnted to her at two different stages ol* the mar- 
riage ceremony. There exists some difference of opinion 



Vifidaohinfcimapi, p. 188 (SMiskril tezi) | Dijttbkiffm IV. I, 4, tie. 
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Lbotubb as to the eixth subdivision of Stiidhaiia, Manu and 
^' Katyayana stating in general terms that it is a gift pre- 
sented to the bride in token of affection or love, wliilst 
Narada calls it the husband's donation. This contradiction 
may be removed by assuming, with some Conimentatorn,^ 
that the term ' a gift in token of love ' relates to a gift 
received from the husbarid only. The gill in token of 
love is mentioned immediately after the two kinds of gifts 
presented during the marriage ceremony. It is, however, 
not clear whether the ' gift in token of love ' represents a 

§ift made by the bridegroom immediately after the wed- 
ing, like the German Morgengabe, or whether it may include 
gifts presented on any other occasion. 
Mann on Jt Cannot htive been for a long time that the Stiidhana 
StriUhAiiA. ^j^a kept within the bounds of the definition jnst 
quoted. On the contrary, Manu and Katyayana themselves 
mention several further kinds of Stiidhana besides those 
six. Manu refei-s (1) to the Anvddheya, or gift sulisequeni 
to maiTiage, which, though included to some extent in the 
gifts received from the relatives of the bride, is by no 
means identical with them, as it includes, according t^i 
Katyayana, gifts received from the kinsmen of the huHband; 
(2) to the gift presented by the loving husband, which, sup- 
posing tlie gift in token of love to be a gift received from 
the husband on occasion of the wedding, must be explained 
as a gift received from him on .a subsequent occa.sion like 
the Anvddheya. In another passage of his Dayabhaffa, 
Manu refei-s to Stridhana by the geneml term YauUuca 
or Yautuka (lK)th forms are found in the MSS. and in the 
quotations), which means literally separate property f and 



> Nariyana : in toksn of love, t.^., what has beeu given by the husband 
at the time of amoroat intercoarse. {For the Santhrit, tf ApjfendigfJ) 

Raghavananda : given bj the husband (<li yHu) KuUuka : given bj 

the hoaband, etc. (H^f^ltil ) According to others, gifts received 

from the parents-in-law in return of humble salutations are meant 
Nandanachurya : (For tha SaH*krit, teo Appendix.) This interpretation 
ia founded on a text of Katyayana. Jagaunatha seems to foUow KnUiika 
(Dig. V. 9, cccclxix). 

* This is certainly the meaning of Yafttaka in the only other pasaaga 
of the Code of Manu (IX. 214) besides the above passage, where this 
term occura. ' The first-born shall not appropriate the inheritanoe to 
himsflf.' literally ' ho tihall not make a Yuutaka out of it' Yajuavalkya 
also (II. 14!)) speaks of houses aud fields which are the Yautuka^ — i#., iha 
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in the tlurd book of bis Code, when refening to Stildhana Lbotuui 
incidentally, he mentions vehicles and r^lothes as the main ^ 
ingredients of it (III. 52). On the other hand, the Code of 
Manu uses synonymously with Stridhana the term ' what 
has I teen given to her* fIX. 197, 108), which exchides 
entirely the idea of Stridhana obtained by inheritance, 
industry or other modes of acquisition ; and it contains one • 

SQtra (IX. 200) belonging to that stage of law when 
ornaments were the chief property of women. Similarly, 
ornaments are mentioned uy Manu (IX. 219) among the 
objects not liable to partition, and it is natural to suppose 
that this rule relates chiefly to female ornaments. 

Tlie two rules just referred to recur nearly word for word viniino and 
in the Vishnu-sutra (XVII. 22;XV1II. 44),» but in his J*/;;; 
other doctrines regarding the Law of Stildhana, Vishnu 
agrees more closely with Yajnavalkya than with Manu. 
Both Vishnu (XVII. 18) and Yajnavalkya (II. 143, 144) 
give the following enumeration of the species of property 
belonging to Stridheiia : 1. The gifts from near relatives. 
Vishnu names the father, mother, sons and brothers; Yajna- 
valk3'a rcfera to the father, mother, husband and brothers. 
2. Gifts received from the more distant kinsmen. 3. That 
which the bride has received before the sacrificial fire (at 
themarringe ceremony). 4. The gift recei veil by a woman 



fl^imrate property of each nharer. Tho Mahabhirata (XII. 12090) tajg, 
that each man shall obtain that which la his yaufnkn, 'aeparate propertj.* 
Apararka (Com. on Tijn. MS.) ia nndonbtedly right, therefore, la 

explaining Ydmtahtm in the above text of Mann by VtnnnfVI < aepar»t« 

property,* and no is Niriijapa in interpreting it by 'Stridhana/ The 
same vietr \n taken by Knllfika, who interpreta it by ' the mother *■ 
wealth. * and goea on to quote an analogous text of Gantama oont«ining 
the word Stridhanam instead of VtsMt/tlittm. Nandanacharya aaya it 
means property reootved from the father's family. RiighaTanai^<)a refers 
it to gifta recelvwl from the hn^bnnd (/^r f A^ Sntuhrit, »ef Aftpentiir), 
Medhntithi najn It dnnotc^ Stridhana. a woman hnTtiig ab«iolnte control 
ovftT much property ( /**r the. Sttntkrit, »rf Apffe/tti'iT). What foJIown cannot 
be quite mn/le out in the MSS. It in. hownvcr, nloar that Me<lhatithi 
refem to the opinion of crrlain rofnmonljiJ<>r». u hot4«ke VHuirtka to mean 
Sftu/if'tf/iltt pro|K*rty aff explainc<l hy KAtynyana. and to the view taken by 
another pot. that the pnvingp of womnn from the honwhold money given 
them dally hy their huwhand are meant. For the interpretations given in 
the Dige^tM. ftce next I«e<*^nre. 

* The firnt text, which is qnite Identical with Mann IX. 200. has been 
taken to reprcM*ut an earlier stjige of the law. when a woman's ab«olnte 
power of diitposal over the oruamenta worn by her ended with the Uf« of 
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Lbotubb on BUpei'session by a second wife. 5. The gif t RiibReqiient. 
^ 6. The Qulka, or nuptial gift of the husband. Yajnavalkya 
adds the word ddya, "etc. /' to his enumeration accoi-dinfv 
to the one reading of this much-canvassed text, but it will 
be 9een aftei*wards that tlie correctness of this reading is 
liable to considerable doubt. 

CbUul As regards the meaning of Qulka, it is clear that this 

term, conformably witii its original signification of " price 
of a commodity purchased/' must have been a term denot- 
ing the bride-price, which, as shown in Lecture IV, was a 
recognized institution all over India, and has continued 80, 
either openly or under various disguises, down to the 
present day. Nevertheless, in order to be included among 
the constituents of Strfdhana by Vishnu anil Yajnavalkya, 
it could not have retained its original signification of 
' bride-price ' ^ in the time of these two authors, though 
Yijnane^vara and many other Commentators, in comment- 
ing on these two texts, say, it denotes the price paid to the 
parents for the sale of their daughtei's. Vriddha Mann 
(Varad., p. 50) denotes wealth other than ^ulka, which 
has been received from the husband, as ArJiana, ' a token of 
respect;' thus showing that the Qulka was, in his opinion, 
a gift from the huslmnd or bridegr(»oin to the bride. The 
same opinion is put forth by Vyasa, and Katyayana 
in one place speaks of a bri(lc<i^rooni who goes abroad after 
having given Culka and Sliidhana to his future wife. 
Another text of Katyayana, which contains his definition 
of Qulka, is far from clear, as may be seen from the 
various constructions put on it by the Commentators. 
Jagannatha (Y. 9, cccclxviii), as translated by Colebrooke, 
has the following version : *' Tlie trifle wliich is received 
by a woman as the price (or reward) of househohl 
(labour), of (using household) utensils, of (keeping) lieasbi 
of burden, of (watching) milch-cattle, of (preserving) 
ornaments of dress, or of (.superintending) servants, is 
called her 'perquisite.'" In his comment on this text, 
Jagannatha quotes Mi9ra as the authority for this inter- 



her Lasb«iid (Majr. p. 161 ; Bfayne. (6631). This Tiew rests on Nauda- 
pamlita's gloss on Vishiia (XVII. 22). Howerer, NandapaMdita't inter- 
pretation is hardlj reconcilable with the Laws of Sanskrit Sjrntaz an«1 
Oompoeition, and opposed to all ancient authoritj. as majr be seen from 
the remarks of Vijusuef vara. Dha?a. Nsrajai>a, KuUuka, RaghaTaua^^** 
and others on the identical pasnago of Blanu. 
>'8ee West k BfLhlor, 273^-283. 
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pretation, and ad(I{i : "Tlie meaning is, what ilie master Ijurrvwrn 
of tlie house, pleased with the petiormance of the house- ^' 
hold business, pives (to a woman). Is her perquisite." The """" 
Mailanaratna, Smritichandrika, Vlramitrodaya, Mayukha,^ 
Saras vativilftsa, 'and VaijayanM take the identical text of 
K&ty&yaiia as referring to a present received from the 
bridegroom on occasion of the nuptials. Accordingly they 
explain ^idka as denoting the price or value of household 
utensils, beasts of burden, etc., which has been paid by the 
bri<legrooni to the bride, or to her i>arent8 to be delivered 
to her afterwards, l>ecause those oi>jects themselves are not 
available. The Madanaititna, as quoted in the Vlramitro- 
daya, states the meaning to be this, that the bridegroom 
shall not deliver the motiey itself, but female omamenta of 
equal value. A third explanation may be found in Jimuta- 
vAhanas DftyabhAga (IV. d, 20), Lakshimadevfs Viv&da* 
chandraand other works of the Bengal and MithilA Schools. 
They read Karminftm, ' workmen,' instead of Kaiman&ni, 
' labour,' and refer the term ^ulkato a bribe which is given 
to a woman by workmen or artists in order to induce her 
to exercise her influence with her husband in their favour. 
The rea<ling KarminAm is found in JagannAtha's Digest and 
in the VaijayantT as well, but is tliere interpi-eted by 
' slaves ' or ' slaves and the like.' As KatyAyana, in the 
other fcxt which has been previously referred to, treata 
the ^ulka as a present from the bridegroom, it may he 
presumed that the second of the above three interpretations 
IS the correct one. 

The great divei-sity of opinion among the Commentators In rmi 
regarding the meaning of ^ulka, which led some of them "*«•""»>«• 
to distinmiish two different sorts of ^ulka, may perhaps 
be consiuered as a sign that local custom in their time 
difTeretl in regard to this institution. However, the opinion 
of those who defined ^ulka as the bride-price looks rather 
like an etymological ^uess, than like a historical reminis* 
cence from that remote perio«l when the ^ulka really was 
the bride-prico. The Smriti-writciti, however they may 
differ in detail, are certainly unanimous in viewing the 
Culka as a present from the bridegroom or husband to the 



* 8e« StnrUich. IX. 1, 5 ; Wert k Bfthler (first ed.) II, p. 73 ; MayGkha, 
p. 02 (MAfi(ilik); RnrMTaiiviliiiiii, § 267. Mr.FoalkMt iraodaUoti differ* 
nligbtlj from the aboTo readinir. Ilowefer. the g\om in the SarasTati- 
Tiliaa ehowe that UtidradeYa*t riewa agree precitelj with Devappahhaf (nV, 
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Lbotubb bride, and the ^ulka with them has retftined its nature of 
^' bride-price so far only that, on the death of the wife, it 
reverta to her own family. 

KatyayanA. To revert from this digression to the history of Stridhana^ 
it should be observed that Katyftyana has ti*eated the sub- 
ject of Stri(|liana more copiously than any of his breUiren, 
his texts on Stridhana being more than thirty in number. 
Everything in these texts tends to show the advanoe<I 
stage of development reached by the Law of Stiidhana in 
the time of Katyayana. Thus he gives accurate detinitions 
not only of most kinds of Stridhana that ai-e mentioned 
by the more ancient authors, but he adds to them the 
Saud&yika, which, according to him and Vyasa, is a com- 
prehensive term including all gifts received, whether before 
marriage, or after it, in short at any time, from tlie hus- 
band, from his relations, or from the woman's relatives. 
Saudftyika means literally ' tlio gift of affectionate kindred,* 
and such characteristic terms as this would naturally spring 
up in a period when the need of systematization began to 
be felt and the increasing proprietaiy rights of women 
rendered it necessary to distinguish between property in- 
herited or acquired by them, and property obtamed through 
the kindness and liberality of their relatives, which was 
alone at th^ir uncontrolled disposal. K&tyftyana is careful 
to assert the absolute dominion of a woman over her 
Saud&yika, even in the case of immovables, though he 
dissuades in another text from giving immovable property 
to a woman ; and he says similarly of Stridhana, which 
term he uses synonymously with Saudayika, that the hus- 
band, father, sons and other relatives 4)f a woman- may 
never use it without her consent and are liable to punish- 
ment, and to restore it with interest, in case they seize it 
forcibly. To give Stridhana to the best of their power to 
their wives, daughters and other females committed to their 
care is enjoined as a moral duty incumbent on parents, 
brothers, husbands and guardians ; and a promise to tliat 
effect made by the father is declared as binding on the 
sons as a paternal debt. The women, on their part, have 
to requite this consideration shown to them tiirough a 
loving and respectful conduct and amiability of manners 
towards their natural protectors. Certain gifts received from 
relatives are expressly designed as property obtained in 
return of humble salutations, literally of making an 
obeisance at the feet (Padavandanika), and wealth gained 
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by loveliness (Lavany&rjita).* Vicious wives, adulteresses Lbctuwi 
especially, are declared unfit to possess Stridhana. Many ^ 
variations of reading occur in these texts of Katyayana, 
of which the only important one relating to the meaning ot 
Adhy&valianika Stild liana has been fully discussed by Dr. 
G. D. Bancrjee (p. 277 et seq.) As an additional argument in 
favour of his view, that the Adhy&vahanika does not merely 
include gifts received from the father during the bridal 
procession from the father s to the husband s house, I may 
mention that the reading of the Mit&kshai*& (PiturgrihAt),' 
which removes all ambiguity on this head, in also found in 
the SmritichandrikA, Saras vativilasa, Mayukha, Madana- 

1>&rij&tA, Viramitrodaya, Viv&dat&ndava, Vaijayanti, Bftlam- 
)hntbit!ka, Apai&rka's Commentary on Yftjnavalkya and 
other works, — in short, in nearly all works outside of the 
Bengal and Mithil& Schools. Even in these two Schools, 
Jagaim&tha and Vachaspati-mi^ra, though reading Paitrikftt 
instead of Piturgrih&t, agree with Kulluka in explaining 
this rea<ling in the same manner as the reading Piturgrihftt 
is explained by the author of the MitftksharA and the rest. 
Althon^rh Jfniutjiv&hana is wrong in restricting the AdhyA- 
valianika StrMhana to presents received from the parents 
of the bride, it does not seem to include gifts from strangers. 
There is another important text of KfttyAyana, which 
states that all property ticquircd b}' a woman by mechanical 
arts (such as painting or spinning), or given to her through 
affectitm by a stranger, shall not be considered as her 
Stridhana. It may be noticed, finally, that KAtyAyana is 
careful to exclude from Stridlianfi all property given to a 
woman under certain C(»nditi<ms (^.r/., ornaments to l>e worn 
at festival oc^casions only), or with a fraudulent design {e.g., 
in order to cheat one's coparcenei-s of their share of certain 
property under pretence that it ha<l been given toa daughter). 
An(»ther limitation which KAtyAyana puts on gifts of 
Stridhana concerns their amount, which, according to him, 
{a not to exceed two tliou.sand annas in value ; nor must 
innnovables be given. The fact that a rule of this kind 



* ThA SanuiviitiTilniiA. § 2/>0. qnot«fl % thini text contftinlng the word 
SAU'lfiyikn. " Vinhi^ti : ' A woman mnj ncqiilre SnmUjika ncoordioff to 
her (loiiirf^/ ** 'riiiii text in, howcTer. not foand in the Viflht^o-eutra, and it 
U not the oulj ppiirloati text quoted in the BaraflratiTilJina. 

* Otherii read PritiilatU, ** gift in token of Ioto," and take this text of 
Katj^ajana to oontnin an explanation of the term Pritidatta, oooarriaf 

o Ratjijana*B and Mana'a ennmeraUon of six aortt of BtrktbaiUL 
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Lbcture had become neceasary, illiisti-ates the extent which dona- 

^ tions of Stililhana must have as8tiiiie<l even before ilie 

times of E&ty&yana. The last-mentioned rule is common 

Vfiuu to K&tyftyana and Vy&sa, and the latter writer is indeed 
on most points in accordance with Kftty&yana, several 
other of his texts on Stildhanti agreeing literally with 
K&ty&yana's. 

DevaU. "J^q other author gives sucli a wide extension to the 

meaning of Stridhana as is done by Devala in a text 
stating that wealtli received for maintenance (Vritti), her 
ornaments, her ^ulka and her gains (Labha) shall be the 
Stildhana of a woman, and shall be exclusively enjoyed 
by her. For Vritti the Viramitrodaya reads Vriddhi, and 
asserts that this term is explained in the SmriticIiandrikA 
to mean property given by the father or other relatives 
for increase of pro^rity. But those MSS. of the Smriti* 
chandrikft which I have been able to consult, and those 
used by Mr. Krishnaswamy Iyer for his English translation, 
exhibit the reading Vritti, which is certainly the more 
appropriate reading of the two, and is found in all the other 
Digests as well. The term Vritti is said to denote funds 
given by the father or other relatives for the subsistence 
of A woman (Madanaratna, SmriticIiandrikA, etc.)> or means 
of subsistence given by the heii-s ( VivftdatAndava), so thai 
the sense is hardly affected by this difference of reading. 
The term Culka must, of course, l)e referred, as in the other 
texts, to a gift received from the bridegroom on account of 
the nuptials, and is actually explained so in the VivAda* 
chintAmani. The term LAbha, 'gain, acquisition,' being 
naturally more general and vague than any of the terms 
preceding it, has been interpreted in three different ways, 
viz., as meaning either — 1, interest or pr(»fit accruing frt>m 
Stildhana ])ut out at interest^ (^rikrishna and other 
0>inmentator.s on DAyabliAga, IV, 1, 15 ; MayQkha, 
Sarasvatf vilasa) ; or 2, property received from relatives 
(RatiiAkara, VivAduehintAmani, JaganiiAthas Digest, V. 9, 
cccclxxviii); or 3, what has been given to a woman 
in lionour of Parvati or Qauri or another go<ldess, in a 
ceremony addressed to such goddess (Smfitichandrika,' 
Viramitroitaya, Sai*asvatlvilAsa). The ordinary meaning 



> At the present day, where the woinan*H dower U high, it is put onfe al 
iuteretit. Uorrodailu aud KriRhiiaawamy lyor. 
* {For tkc HaMskrU, i^e AjtjKiidU,) The Uugluth tntuahitluu diom aoi 
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of L&bha, no doubt, is ' gain, profit/ and it is more probable Lbctukb 
that Devala himself meant to employ the won! in that 2- 
sense than that he took it in the sense of gifts, though 
the main current of modem authority is in the latter 
direction. 

The extent of a woman's power over her Srtidhana Dominion 
according to the Sroritis, which is touched u|)on in several o^«r 
of the texts hitherto quoted, will have to be spccinlly ''*"*' 
considered ; and it seems advisable, for reasons which will 
appear afterwards, to treat the whole question remrding 
a woman's power over her estate in connection with this 
subject. Little on this subject is to be found in the earlier 
authors, in whose time the right of women to inherit and 
their claim to separate pro|>erty was but slowly struggling 
into existence. Qautama states (XVIII. 1 ) that a wife is 
not independent with respect to the sacred law, and this 
statement corresponds to the well-known and often recurr- 
ing maxim, by which perpetual tutelage over women is 
ordained. Some pf Apastamba's Sutras afford an interest- 
ing glimpse into a phase of the law, which knew of no 
other property of a wife than that which she had in 
common with her husband. All acquisitions were looked 
upon as common to the husband and wife ; but the power 
of alionalioii was reserved for the husband, though it was 
declared to be ' no theft,' if the wife were to spend money 
on occasions of necessity during his absence.^ In the other 
Dharinasutras the existence of separate property of a 
woman is acknowledged, but it is not till we come to the 
Co<le of Manu that we meet with rules (III. 52; YIII. 
29; IX. 200), declaring as punishable in the relatives and 
guardians of a woman any attempt to appropriate the 
ornaments of a woman, or her Strfdhana, or her goods 
generally ;' and on the other hand, with the nile that no 
woman shall ever appropriate to herself or expend funds 
belonging to the common family estate or to the separate 



qaito ngrreo with this rendinff. Dr. Huhlf^r cxplnins that, in ceremoniec 
luJdrcflmNl to Ganri, wumeu whoM husbands are liTing, receive presonU 
of money, ornamonts, etc.. in return for their attendance, which is viewed 
as eMential in such ceremonies. West & BuhJer's Digest (first edn.), 
II, p. 76. 

I Apastaraba, II. 6. 14. 16—18 ; II. 11. 29. 3, and notes. 

* The (Commentators Medhstithi, Govindaraja, and Knlluka explain 
(on VIII. 29) that such attempts are generaUj made bj oofetons reUtivec 
under pretenoe of administrating the goods of » woman, of whioh th^ 
are the presumptire heirt. 
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Lectubb property of lier husband without his permission. Rdghavft- 
^- nanda, in his gloss on this text, states with justice the 
purport of this ruie to be this, that a woman shall have 
no ciomiiiion over any other property except the textual 
Striilhana as described by Manu.^ This interpretatitin, 
which agrees with the view taken by KuUuka, N&i-ftya^a, 
and Nandaii&ch&rya, is no doubt the correct one. It is truw 
that some Di ((est- writers differ from it, and take this text 
as containing a restriction on a woman's power over her 
own separate property, as we shall see presently. 

Nirada. Occasional attempts on the part of women to make 

away witli the whole or part of the family property are 
equally recorded by Narada. He states (XII. 02) that a 
woman who spends or embezzles all her husband's wealth 
under pretence of its being her Strfdhana shall be banished 
from his house. Another text, which can be traced to the 
older recension of the N&rada-smriti,' states, that even over 
property presented to iier through atfection by her husbanti, 
a woman has no absolute dominion, in case it consiata of 
immovables. It will be seen that this text, which is 
quoted in all the Schools, has exercised a considerable 
influence on the formation of the Modern Law on the subject 
of a woman's dominion over her Stiidhana. In several 
other texts, which, though connected with this texf", have not 
passed into the authoritative Digests, N&rada declares the 
general incapacity of women to undertake valid busineaa 
transactions, especially transfers of property (I. 3, 27 — SO). 

Yijiia- Yajnavalkya (II. 147) states, that a husband is not liable 

^'^ ^"* to make good, unless he chooses, Stiidhana taken by him 
during a famine, or for the performance of some I'eligious 
duty, or during illness, or while under restraint. The last 
term is by the oldest Commentators referred to one bound 
with a chain and the like (Apai-Arka), or con6ne<l in a 
prison or under corporeal penalties and the like (Vijoftae^- 



' (/'t the Santkriif tee Appendix.) Narayana, in remarkiDf od th« 

term ^^THf) atates diatinctly, that it refers to property other than Stri- 

dhana. The difficult term f^^Tf in this text is also subject to aomo 

difference of interpretation, being either taken to mean making a hoard 
of it for the purpose of buying joweln, ornaments and the like (Kniluka, 
Raghavananda), or * expenditure * (Nandini, Mayukha, etc.), or * appro- 
priating and then spending it' (Nuriiya^). 
' See before. 
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vara).^ The later writers are more explicit about it, the Litoruu 
Viramitrodaya stating that onp incarcerated by the Ring ^' 
for non-payment of a fine, or the like, is meant; whereas 
the Dipak&lik&, Smritichandrikft, etc., refer it to one put 
under restraint by a creditor, the Snirltichandrik& ailding 
that the distress must be of such a kind as cannot l>e got 
rid of except by using the Stridhana. The Vivftdachintft- 
mani stands alone in taking Sampratirodhaka as an 
epithet used to qualify the term illness, restricting it to 
such kinds of disease as prevent the husband from follow- 
ing his avocationa It needs not to be pointed out that 
Y&jnavalkya, by restricting the husband's power over 
Stridhana to a small number of well-defined cases, makes 
the wife absolute owner of it in every other case. 

Of the detailed provisions of Kfttyftyana on the subject K*»r*- 
undcr discussion, some are contained in the texts quoted ^^^' 
before. In speaking of Saudftyika property, he says 
expreasly, that women have power over it at any time, 
both in respect of donation and sale, even in the case of 
immovables. If I am right in assuming that Saudftyika 
anil Str!<lhana are mutually convertible terms in the 
terminology of Kfttyftyana, it follows that all sorts of 
Stridhana noticed by him are equally at her uncontrolled 
disposal. It will l»e seen afterwards that many of the 
lator Jurists, especially Deva^abhat^, take a different 
view of the matter. But everything which Kfttyftyana 
says on the subject of a woman's power over her Stridhana, 
especially the elaboi'ate restrictive rules laid down by him 
as to a husband's, father's or other male ixslative's power 
over Stridhana in times of distress, tend to prove the fallacy 
of this view. Where the Stridhana has been forcibly taken, 
it must be restored with interest, and a fine has, moreover, 
to be paid ; but where the consent of the woman has been 
obtained, it is not necessary to repay more than the priii- 
cipnl, and it may be paid back at Cf>iivenience. Oidy in case 
the husband should have taken another wife, and should neg- 
lect his first wife, he shall be compelled to restore his first 
wife's Stridhana, even though amicably lent to him, and he 
shall also be forced to supply her with food, clothing, and 



* Apnrnrka Mijp : (fhrtke SatiMkrit. aee Appemlir.'S The Petertbarg 
DictionAry triiDnlates the term Siiinprfitirndhaka in the text of T&jiiA- 
ralkya hj ' m>1f-<)efotice.* SAraflTatiTilasa () 281). qnotiof ViJnipecTarA, 
rcmln when he \n tnken into coftocly, or captured in war, for {ffr tks 
Sanskrit t tre Appendix.) 
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LiEGTUBB dwelling, or to deliver to her a corresponding part of the 
^- family property in case he does not make due provision for 
her wants voluntarily. On the other hand, a disobedient, 
shameless, spendthrift, or adulterous woman is not held 
worthy of Stiidhana. This rule, which is usually taken 
to mean that a woman of this description must either not 
receive any Stiidhana or relinquish that which had been 
given to her, is in the Smritichandrika interpreted as 
implying that she may not alienate her Stridliana at wilL 
Uut the correctness of this interpretation seems question- 
able. As for the rights of a woman over property oUier 
than Stndhana, the widow, according to K&ty&yana, takes 
a restricted estate only, as her dominion over her husband's 
property does not extend to the right of gifl, mortgage 
or sale, and as she is enjoined to make a sparing use of it, 
the property reverting after her death to her husband's 
former coparceners, who might easily control her in her 
dealings with the property inherited from her husband, 
as she was expected to stay with them and to look upon 
them as her guardians. On the other hand, the widow is 
not only permitted, but directed by K&ty&yana, to make 
liberal gifts for pious purposes; and there is another text of 
K&ty&yana under which the widow is enjoined to spend 
her husband's D&ya, according to pleasure, after his death, 
but to pi-eserve it during his lifetime. Here the term Dftya 
is ambiguous, as it may denote either a gift of tlie husband 
or his entire property. The Commentatoi's are at variance : 
but as this text is immediately followed by oj^ declaiing 
the widow's right to inherit the estate of her husband, it 
seems reasonable to refer tlie term Daya to inheritance. 

PrajipatC Prajapati asserts in stronger terms than K&tyftyana even 
the widow's obligation to make gifts for charitable and 
pious purposes out of the property inherited from her 
husband, and as he is careful to extend her Right of 
Inheritance to immovables, it follows that for this B|)eciea 
of property also her own power of disposal is absolute for 
the pui*poses contemplated. 

Dfiluupati. Brihaspati ordains that a sonless widow shall take the 
movable, but not the immovable, estate of her husband. 
This goes to show that over immovable property in general 
women were to have no absolute right in the opinion of 
Brihaspati. He states, however, that immovable or other 

1)i'operty, which a woman has received from her fatber-in- 
aw, cannot be taken from her after his death by her sons. 
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Vy&jut states that a woman may use at pleasure gifts Lbctusb 
received (from others) and property received from her ^ 
husband.* He also refers to the property of a maiden, — i. e., Yyigtu 
to her wedding presents, of which he says her relatives 
can never claim a share. 

A text from the Hahftbhftrata contains the rule that the ifuhi- 
husband 8 property is destined to be used, but not to be k*»*'»^ 
wasted, by the widow. 

Devala speaks of the husband's power over his wife's Desalt. 
Strldhana in similar terms as Y&jnavalkya. The husband 
is not allowed to use it except when he is in distress 
himself, or in order to relieve the distress of a son. In the 
case of its idle expenditure or consumption, he is bound 
to repay it with interest. 

In looking back on all the texts quoted in this Lecture, the Strfdiuuw 
development of Stridhana and of the proprietary rights of «n|* *"»»«- 
women in general will be found to have gone hand in hand, pertj. 
Those writers who, as shown in the last Lecture, deny the 
right of females to the inheritance in every case, or admit 
them as heirs in some exceptional cases only, take an 
equally narrow view of the right of women to possess 
separate property or do not recognise anv such right in them. 
Those writers, on the other hand, who, like KAtyftyana, 
Y&jnavalkya, Brihasnatf, Devala, and others, recognize the 
widow as an heir, acknowledge equally the right of women 
to possess considerable independent property, which must 
never be taken by any male relative except the husband, 
who has a right to use it in certain cases of distress. It 
is true, that, as regards the origin of this separate property 
of a woman, it includes neither property acquired bv 
manual labour, nor what she may have inherited. It 
consists, even according to Kfttyftyana (though not accord- 
ing to l^evala), entirely of gifts received from relations, but 
these gifts in order to l)e designed by so many names 
according to the different occasions on which they had 
l>een received, must have assumc<1 a conventional character. 
Custom obligc<l the family members to bestow them even 
against their will on their wives, daughtei*s, daughters- 
in - law, and sisters. But the right of a woman over 



* Apnrftrka cxplnins nnd Amplifi(*ii i\i\n text tui follows:— (/>r ths San** 
Irit, are ApprnAix.) She niAj nM that g^ift. or what aha haa reoAived 
from her husband, in a manner not opposed to the law eren withoat th« 
permunioo of her brothar-io-law or other (rolationa). 

IG 
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Lkotubb inherited property was constantly kept distinct fix>m her 
^- power over her separate estate, the latter being far greater 
than the former. 
The Bengal The later Jurists, in dealing with the texts on Stridhana, 
School. niiglit have recoui'so to their usual method of taking tho 
most i*eeeut texts for the hasiH of their disquiuitions, liecuuso 
they came very near to the noti(ms of their own age and 
contained the fullest exposition of the law on the subject. 
This coui-se has been deliberately followed by the writers 
of the Bengal School, who have based their rules mainly 
on the texts of Katyayana, and on tho principle deduced 
from them that Stridhana is that property of a woman 
which she may give, sell or use independently of her 
husband's control. This view may be teimed tho conserva- 
tive one. It is put forth in an elaborate form in tho 
Dayabhaga, but Jimutavahana has borrowed it, no doubt» 
from earlier Commentators, and the texts on which it is 
founded are quoted with approval in such early works as 
Apararka and the Smritichandrika. 
MiUk«hari However, the ambiguity of the term Stridhana might 
give rise to an entirely different view 'of the matter at a 
time when the unsophisticated writers of the Sniriti period 
had been succeeded by a set of learned Commentiitors, who 
took delight in philological and etymological inquiries, and 
did not scruple to assign a different signification to a tenn 
than that which it had in popular usage. The opinion 
that Stiidhana, conformably to its etymology, denotes the 
whole property of a woman, might spring up naturally 
enough among the Commentatoi*s of the Yajnavalkya and 
Smriti, because that work tacks on the particle cUlyam, Sic, 
to its oimmei*ation of the constituents of Stiidhana, and 
treats of succeasion to a woman's property in two diffei*ent 
places. The two passages (II. 117 and II. 143 — 145) might 
be taken as intended to supplement one another, and the 
theory developed from them : that Stridhana, " woman's 
estate, " is a general term including all property acquired 
in a legitimate manner by a woman. 
Objections Now this is at first sight a thoroughly revolutionary 
\uwrY theory. If the technical signification of Stridhana is an- 
nulled, the consequence nmst needs be that all wealth, 
however acquired by a woman, has to be considered as her 
independent property, and must pass in that peculiar line 
of descent which was expressl}' devised for her separate 
property only. It is hardly a matter of surprise, therefore, 



riilkr«*ii 
text. 
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that this theory, though put forth by no less an authority Lictueb 
than Vijnanocvara, has encountered strenuous opposition ^ 
from other Hindu Coinineiitatoi-s, and has l>een denounced 
as anomalous by the Highest Judicial Authority. It has 
been repeatedly denied, moreover, that the theory in ques- 
tion has been put forth at all by Vijnanefvara, and this 
view has l>een elaborately worked out quite recently by 
such an eminent author as Mr. Ma} ne ((}§ 524-525). It 
will not he superfluous, therefore, to devote a brief discus- 
sion to this important subject. I remark by way of Intro- 
duction that an independent examination of the whole 
subject has caused me to arrive in the main at the same 
conclusions in regard to the principal qiiestions involved 
as those asserted by Messrs. West & Biihlcr and more 
recently by Dr. Q. D. Banerjee. 

On one point I am entirely in accoixlamo with Mr. in« n«t 
Mayne as well. Yajnavalkya himself has evi<Iently 'iever ^*^^^^" 
thought of u^ing the term Stridhana in any other than a Y^Jna. 
technical sense. Ho agrees in that respect with the other •*'**"*•'' 
r^gislntors. Moreover it appears quite doubtful whether 
the reading Adyain is the correct one. It has long been 
known that JiniQtAvahana rea<ls Chaiva, inst^eail of Adyani, 
— f.r, that he places a mere expletive particle at the end of 
the text of Yiijnavalkya instead of t<.>rminating it with 
an 'etc.* Now the same reading Chaiva for Adyam is 
foun<l in the old Commentary of Apaiarka, and what is even 
more important, the analogous passage in the Vishnu-smfiti, 
which enumerates the couRtituents of »Stri<lhana in precise- 
ly the same manner as is done in the Yajnavalk3*a-smriti, 
has also no Adya appended at the end. The Vishnu-smriti 
very ofrcn contains the very Sutras which the author of 
the Yaj naval kya-smriti has versified. H<»w awkwarfl and 
out of place thai * etc.* is will appear very clearly by 
considering the next verse in the Yajnavalkya-smriti, 
which runs as follows : that which is given to the bride 
by h«r Danilhus, Cnlka, and Anvaillieyaka, — these her 
kinsmen take if she die witi»ont issue. This vei*se and the 
nM'oding one on the constituents of Stiiflhnna have to 
K» road tojiother. Now the srfoiid vei*se mentions three 
further constituents of Stiidlmna, an<l it is very difficult 
to see how this could have l>een the case if the preceding 
vei'se had terminated in the original work of Yajnavalk3*a 
with the comprehensive word /%clyam, 'etc.* (Jranting, 
liowever, for aigunient*8 sake, that the reading Adyam is 
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Lbotubb the correct one, it does not follow that Vijnane9vara has 
^ interpreted it conectly. On the contraiy, the term Adya 
or Adi, which means literally ' and the like/ and occura oilten 
at the end of an enumeration, can only be used to include 
such objects as are similar in character to those pi-evioualy 
mentioned. Therefore, in the pas.sage in question, it cannot 
mean ''any other separate acquisitions" as Yijnanefvai-a 
contends ; but it can only refer to such aci|uisition8 
of a woman as are similar to other oL>jects of which 
Stridhana consists. It may mean, as one of the Southern 
Commentators (Madhava) explains, property purchased 
with what is given during the bridal procession or other 
such acquisitions; or it may denote presents 'of another 
kind than' those previously mentioned ; or it may be a mere 
expletive word, as Dr. finrnell supposes. 

Granting all this, granting that Yijnanefvara, misled 
perhaps by a false i*eading, has grievously misunderstood 
the text before him, or that he has misinterpreteil it 
intentionally, the whole question does not turn upon the 
philological skill of yijnane9vara and the soundness of his 
method of interpretation, but it may be summed up in 
this : Does Vijnanc^vara actually liold that property 
Tiiree in- acquired by a woman in any way whatever is her Stri- 
ilTcote-** dhana, or does he not think so? It appeai-s probable that 
brooke*ii no doubt would ever have been entertained about Yijuft- 
trnntUtioii. ne9varas opinion on this point if it had not been for tliree 
slif^lit inaccuracies in C'olebrooke's translation of the 
passage in question, and 1 may be allowed to remark inci- 
dentally that this fact ]X)ints to the necessity long ago 
urged by Professor Gold.stiicker of a revision of Colebrooku a 
Translation of the Mitakshai*a. In order to expose the 
misconceptions that have arisen, it will hardly be neces- 
sary for me to quote the whole passage from the Mit6ksharft. 
The first The ouiission in Colebrooke's translation of two Sanskrit 
iiuccufMcy. pj^p^j^jigg heading the fourth clause in that Section of the 
Mitakshaia led the High Court of Bombay to believe tliat 
the property acquired by a woman through inheritance 
from her husband is not Stridhana according to the Mit&k- 
shara. This is the one fatal inaccuracy in Colebrooke'a 
TheKcond translation of that passage. I must (piote in full the texts 
iiiftccumcy. ^^ ^j^^ ^^^^ clause in order to be able to point out the 

second inaccuracy which has been discovered like the 
first by Dr. Biihlcr, and the third inaccuracy or mther 
indistinctness which does not seem to have been noticed 
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liiflierto. Tlie dauso in question contains Vijiiftnecyara's Lkotuu 
verbidim explanation of the l»efore quoted text of Tftjna- ^• 
vaikya on Stiidliana. The translation of this text in Cole- 
brooke 8 vei-sion runs ns follows : ** What was given to a 
woman hy the father, the mother, the husban«l or a brother, 
or received by her at the nuptial fire, or presented to lier 
on her husband's mamage to another wife, as also any 
other (separate acquisition), is denominated a woman's pro- 
pert}'." What follows in the Mitaksharft is a running 
commentary on this verse. I will first tell you how 1 
propose to translate it: "That which was given by the 
father — as a compensation for the supersession (thus far 
according to Colebrooke); likewise as indicated by 
the word Adyam (etc.), property which she may have 
acquired by inheritance, purchase, partition, acceptance or 
findhig; all these descriptions of property are denominated 
woman's property ; (bv whom ?) by Maiiu and the other 
ancient sages." It will be observed that, according to this 
translation, each rlause in the text of Yftjiiavalk^^a has a 
clause corresponding to it in the commentary. In Cole- 
brooke's translation, on the contrary, the thi*ee last clauses are 
merged into one and are closely connected with what pre- 
cc«les them. He translates: "An<l also the property which 
she may have acquired by iidieritance, purchase, partition, 
seizui*e or finding, are denominated by Manu and the rest 
woman's property" The difference between Colebrooke's 
translation and the version proposed before is chiefly due to 
the fact that the two words ' A^to/,' these descriptions of 

Eroperty, and Adyam, ' etc.,' have been omitted m Cole- 
rooke's translation. This is the second inaccuracy. 
Thiidly, it would appear from Colebrooke's translation as The third 
if the well-known Legislator Manu were the authority for*"**^'*'^ 
Vijnftne9vara's assertion that property aapiired by inherit- 
ance, etc., is also included in the term woman's property. 
In reality all Vijnftne<;vara means to say is that the pliraae, 
it is said or denominated (Prakirtitam) is used in this text 
of Y&jnavalkya as in oilier texts, in order to represent the 
preceding definition of Stridliana as the authoritative emana- 
tion of some ancient sage, whether the mythical Manu or 
another. A precisely analogous passage may be found in 
Yftjnavalkya (I. 200), where the term ' it is said' (Pittkirti- 
tan) occurs at the end of a verse just as in the definition 
of Stridhana, and is explained by Vijn&ne9vara in exactly 
the same manner as here — viz., as referring the text in ques- 
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Leotubb lion to an enunciation of Manu or another sa^e. In other 

•^' works, too, the Coiiimentatoi's exphiin thi» phrase in the 

same manner. 

IJ'- , It is by the inaccurate translation of Colehrooke that 

opmioM* Mr. Majne's theory regarding tlie view taken by Vijnftne9- 

vara of Stridhana has been calleil forth. In remarking on 

this Section of Colebrooke's Translation he says : " Vijnftney- 

vara repeats and expands this text (the text of Yajnavalkya 

on Stridhaua), adding 'and also property which she 

may have acquired by inheritance, purchase, seizure or 

finding, are denominated by Manu and the rest woman's 

1)roperty.' Now Manu certainly says nothing of the B4>rt. 
lis enumeration is contained in the fourth clause of the 
same Section of the Mitiksham : It is so strictly limited 
to personal gifts that Vijnane9vara and otliers think it 
necessary to add that the six classes of gifts there stated 
are not exclusive of any other sorts of property." The 
second ])r<)position is perfectly true, but as I have just 
shown, Yijn&no<;vara has never meant to say that the son- 
timent in question occurs in the Code of Manu. Yet the 
supposed attempt on the part of yijn&ne9 vara to disguise 
the real opini<m of Manu and to gain a support for his own 
theory regarding the extent of Stiidhana frum this fabri- 
cated authority, appeal's to have in part prompted the first 
proposition of Mr. Mayne as well, but what really lies at 
the bottom of his entire theory is the second inaccuracy in 
Colebrooke's translation. The principal part of this theory 
may be stated mostly in Mr. Mayne's own words as follows : — 
yijnane9vara inchides in tho term Stridhana property 
acquired by a woman in any way whatsoever. Y&jnavalkya, 
on the contrary, includes in that term no other kinds of 
property except those which he mentions expressly in liiji 
deiinition of Stridhana, as well as special gifts made to a 
woman by her own family and certain gifts made to her as a 
bride or a superseded wife. In treating of Succes.sion to Stii- 
dhana, however, Vijnane^vara does not refer to Stndhnna as 
detined by himself, but to Stridhana tis defined by Y&jna- 
valkya. The special line of succession which he ordains 
for Stridhana applies only to Stridhana in that restricted 
sense, and certainly not to ))ro]>erty inherited from a male» 
the devolution of which had been exhaustively treated iu 
an earlier Section of the Mit&kbhara. It will be seen tliat 
this theory is based on the presumption of a difiei*ence of 
opinion existing between Vijnane^vara and the author 
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Upon whom lie is commenting. It results, however, from Lbcturb 
what hfts 1)een said that the distinction here proposed " ^ 
between the opinion of the Commentator of Yajiiavalkya 
and the opinion of Yajnavalkya himself has no foundation 
in fact. It may be added that an assumption of this kind 
labors un<ler a great antecedent improbability. The rela- 
tion of a Hindu Commentator to the work commented 
upon by him is one of strict reverence, and the Commenta- 
tors of such sacred works as the Smritis in particular, 
}»lend their own views entirely with the views contained 
in those works. However they may twist the sayings of 
the different Smritis in order to make them agree with one 
another, or with some favourite theory held by themselves, 
the}' would never venture to differ from them in outward 
semblance. 

The result of the foregoing discussion may be summed Um of the 
up ill this, that any attempt to restrict the extent of the JjJ][j|^®j'^*' 
various kinds of profx;! t}* classed as Stiidhana by Vijnftne9- Ui« MiUk- 
vara must invariably end in failure. Any one indeed ****'*• 
who has ncccas to the Sanskiit original will readily admit 
the ci»rrectiicss of the view that, according to Vijiiftne^vaiti, 
the tc^rin Stiidliana means simjily woman's estate, — i.e., 
property of any description lielonging to a woman. This 
use nf the word Stridhana may be traced throughout the 
whole Section of the Mitaksliai& on Stridhana.^ Several 
instances of it, which do not seem to have been noticed as 
yet ill connection with this subject, occur in the Section on 
Seiztne of a Woman's Stridhana by her husband in times 
of distress (U. 11, 31 — 34). What is even more important, 
the o|)ening words of that Secticm contain the phrase — ho 
may take his wife's goods. Yet in the text of Yftjiiavalkya 
immediately following, the goo<ls refened to are evidently 
not property of a woman generally, but her Stridhana, and 
are desiirned b}' that name. This shows that no difficulty 
was capable of deterring Vijnftne<jvara from the pursuit of 
his throry that the two teiins, a wife's goo<ls and her 
Stii'lhana, are convertible. Another charact^?ristic passage 
of this kind in the Section on the Daughter's Right of 
Inheritance has been adduce<l and discuased in the last 
lecture. It is equally clear that, in an earlier part of the 
Mitaksharft (1.2,9; the term Stridhana is used in reference 



* 'Hi Ik. however, dooM not come out in Colebrooka*t Venion of the 
MiftakNhAra. 
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Lbotubb to the whole property of a woman, and it is a significant 
^ fact that yijn&ne9vara consider the two texts of Yajna- 
valkya quoted in Mit. I. 2, 8, and II. 11, 34, as intended 
to supplement one another, though the one refera to a 
share obtained on partition, the other to a species of 
Stridhana. 
Anomaions The existence of Vijn&no9vara's anomalous theory regard- 
y?jnln^- ing the extent of Stridhana being undeniable, the only serious 
▼arft't objection to be raised against it is its anomalous character. 
^^' It is obvious that, by demurring to the authority of Vij- 
nane9vara in this one instance, a dangerous pi*ecedent will 
be established for all other cases in which a difierenoe of 
opinion exists between yijnane9vara and his brethren. Yet 
this course has been adopted by most of the British Jurists. 
I imagine there can be no other justifiable reason for such 
a strong deviation as this from an established doctrine of 
yijnane9vara than by proving that it is either absolutely 
inconsistent with other doctrines held by the same author 
or with custom. However, on examining everything 
Yijnanecvara has to say on the subject of Stridhana, it 
will be found that not only is he perfectly consistent with 
himself, but his views regarding the constituents of Stri- 
dhana will entirely lose their anomalous appearance by 
being combined with what he says about the nature and 
incidents of Stridhana. His views regarding the descent 
of Stridhana in particular have evidently been formed 
with reference to his peculiar doctrine regarding the wide 
extent of Stridhana. Moreover, if Yijn&ne9vara'8 theory 
were a mere philological whim, it would probably not 
have been followed by any other Commentator. It has 
been repeatedly asserted, indeed, that yijn&ne9vara stands 
quite or nearly alone with his view. The fallacy of this 
assertion has been illustrated by Dr. 0. D. Banerjee by 
means of a detailed review of everything to be found on the 
subject in the other translated Sanskrit Commentaries and 
Digests. It is important to observe that all the evidence 
which has been collected from hitherto unpublished works 
tends to confirm the theory of the Mitakshar& even more 
strongly than the evidence brought together from printed 
books. 
KaniAU- Thus Eamalakara, in the Yivadat&ndava, Section on 
^^^ Stridhana, after quoting Yajnavalkya's definition of Stri- 
dhana, adds just as yijnane9vara : " As indicated hy the 
use of the word Adi, acquisitions made by inheritance. 
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pnrcliAse, acceptance and so on are also included in this LicrruRS 
definition."* ^* 

Bftlainl>hatta (Lakstimidevi) mentions aiid censures ex- luum- 
prcssly the reading of tlie Eastern Lawyei-s, Chaiva for biim^^a. 
Adyam, in the text of Yftjnavalkya.' He says, that the 
expletive particle Eva substituted for Adya by these autliors 
makes no sense. 

Nandapandita, in the VaijayautI, expressly includes all Nanda- 
other acquisitions of a woman in the term Stridhana, and P*94»**« 
what is particularly interesting, he deduces this doctrine 
not from the text of Yftjnavalkya, but from Vishnu's defini- 
tion of Stridhana. That definition, as has been seen above, 
agrees almost word for word with Yftjnavalkyas, but, 
instead of ending with Adya, it terminates with the exple- 
tive particle lit, meaning (if perforce to be translated) 
" thus has Stridhana been described/' Nandapa^dita, 
however, after having explained the foregoing part of the 
Sutra, remarks on the meaning of Iti as follows : " As 
indicated by the word Iti, property received during the 
bridal proccasion, and property obtained by inheritance, 
purchase, partition, acceptance, finding, as maintenance, in 
the sifape of ornaments or of gifts, etc., has also to be 
inchided. All these species of property together should 
1)0 known to be Stridhana. For Gautama says (X. 30) : A 
man becomes owner by inheritance, purchase, partition, 
seizure or finding. And Devala says : Funds for her main- 
tenance, etc." (see above). The attempt to impart such a 
wide meaning as this to an insignificant particle like Iti 
can hardly be accounted for except on the supposition that 
Nandapai;idita, in due <lcference to the author of the Mitftk- 
sharA on which he had compiled a learned commentary 
previous to writing the Vaijayantl, felt bound to impart 
exactly the same meaning to the text of Vishnu as that 
assigned to the text of Yftjnavalkya by Vijnftne9vara. 

Another Commentator of the Mit&ksharft, Vi^ve^vara, sajra vi^t^- 
in the Madanaparijftta, after quoting the text of Yftjna- ^''•* 
valkya on Stridhana : " The w<»ril Adya refers to property 
acquired by spinning (Kartana), purchase, partition, seizure, 
finding a treasure, and other modes of acquisition." The 
fact that Vi<;ve<;vara here speaks of spinning {Kariana) 
instead of inheritance {RiktJui) might seem to constitute 
an important diflference between his doctrine and the 



I and * (/br tk9 SanskrU, see ApptndUt.) 
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Lkotubb teaching of yijnane9vai*a. However, the reading Kai^ma, 
^' though found in two MSS. fn>m Colebrooke's collec- 
tion, and one MS. from Dr. Buhler's collection, can 
only be duo to an oversight on the part of a copyist, 
as V]9ve9vara must have derived his opinion ou the 
subject from the Mitakshara, which, no doubt, c<mtain- 
ed the reading (Riktha) inheritance. In his Commentary 
on the Mitakshara, the Subodhini, Vi9ve9vara has impli- 
citly followed Vijnane9vara.^ 

liuiiradevn. One Madras authority also assents unreservedly to the 
doctrine of the Mitakshara. The Sai'asvativilasa, which 
has now been printed, alter quoting the text of Yajna- 
valkya, repeats word for word the clause of the Mitakshara 
regarding the term A<]ya (§ 2G4>). It is true that, in some 
pa&sages of his work, Rudradeva uses the term Stndhana 
in reference to the separate property of woman only. Ou 
the other hand, he takes a very friendly attitude towards 
the proprietary rights of women, which is exhibited, e.g,, 
by the fact that he treats Stridhana, by the side of the 
succession to males, as obstructed property.' 
Aimmrkii. Ilowcvcr, Vi jiiane9vaia s theory diies not receive more 
striking contirniation from any other quarter thall from 
Apararka's Commentary of the Y&jnavalkya-smriti. Apa- 
rarka had that identiad reading Chaiva in the text of 
Yajnavalkya before him, which caused Jimutav&hana to 
put forth his restrictive definition of the term Stridhana. 
Nevertheless, what A)iararka says about the meaning of 
this reading is this : " The particle Oka has the same 
meaning as Ad i, 'etc/ Therefore it is used in order to 
include other species of Stridhana, such as are mentioned in 
the following texts : — The wives sliall obtain an equal share 
(Yajn. II. 115) ; the mother also shall receive an equal shai-o 
(Yajn. If. 123) ; the fourth part of their own share (Manu IX. 
118) ; let the ilaughtei-s divide the nuptial present of their 
mother (Vas. XVII. 46) ; this and whatever else may become 
the property of a woman is denominated woman's property, 
(by wliom ?) by Manu and other ancient sages.'*' These 1*6* 



* Thus bo saya (/or the Sanxkrit, »ee A jfjfe h d ix) :^'* Some aasort that 
the term Striilhuuu must not be iuterpruleti according to its derira- 
tion. Thut ia wrong. It Liui to be underHtood in acoonlance witli ltd 
derivation. In order to point this out, be Hiiya :— The term Striilhaua 
muHt be interprcteil in accordance with its derivation." — (Hit. II. 1 13.) 

* Blr. Foulke«*8 Preface, p. 22. 

' (For the Hatukrit, tec Jjfjtandix.) 
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markn prove tliat Aparaika, though he lias followed a differ- Lectuub 
ent H'ading, iiiaiiaged to arrive at the same conclusions as ^• 
VijiiAne^vara by a ditrercnt process of reasoning. What is 
particnjarl}' important, he expressly includes in the term 
Strfdliana all property obtained by partition or inheritance 
by a woman whether in her maidenhood, during coverture, 
or as a widow. It should also be mentioned that Apa- 
rArka, in commenting on the text of Kftty&yana regarding 
the maxinmm amount of donations of Stridhana, says it 
relates to flonations made in the course of one year. This 
wide interpretation, which has been adopted by most other 
(Jonimenbitors, tends to illustrate the prevailing tendency 
to extend the original sphere of Stridhana property. 

The practical importance of the question regarding the I>oininio« 
constituents and extent of Stiidhana arises first in the Sbloa.^*' 
law regarding a woman's dominion over her Stridhana and 
other property, and secondly, in the rules regarding the 
descent of Stridhana. Reserving the latter subject for 
another I^ecture, I pass to a consideration of the manner in 
which the rules of the Smritis regarding a woman's domi- 
nion over her pn^perty have b<*en worked out in the Digests 
and ('onnneiitaries. It has been stated before that the 
Mitakshiiiil ailheres t^> its definition of Stridhana throughout 
the Section on that si»rt of property, and that, accordingly, 
the ndos of the MitAksharft as to the exception^ cases in 
whieh the husband is permitted to make use of liis wife's 
Stiidhana relate to Stiidhana in its widest, not in its tech- 
nical, sense. Against other relatives than her husband, a 
woman's power over her property may be more consider- 
able than this, but it is subject, of course, to the ordinary 
limitations incumbent on her proprietary right, which may 
be gathered from the general rules as to the dependence of 
women. On this p<dtit Vijiiftne^vara expresses a very strong 
opinion in the untranslated part of the Mit&ksharA. ]n 
commenting on a text of Y&jnavalkya. which correspomis 
exactly to the well-known text of Manii regarding the 
perpetual dc|>cndenec of women (IX. !)), he says (Calc. ed., 
fol. 12, p. 1): — " Before marriage the father shall restrain 
a woman from wickedness, and afl^^r it the husband, failing 
him the sons, ami in her oM nge, the said relatives being 
deficient, the distant kinsmen ; on failure of any relative^, 
the King according to the text : If both the husband's and 
father s race are extinct, let the King be the protector and 
guardian of a woman. Therefore, women are not independent 
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Leotubb at liny time/' Tn his commentary on the next vei^se, Vijna- 
^* ne9vara quotes with approval a great number of texts 
relating to the custom of Sati, from which he says great 
advantage results to a widow. Under tliese circumstances, 
the silence fi*equently deplored of Vijnftne9vai'a I'egardiug 
the exfict extent of a woman's power over her property can 
hardly be intei*preted in a sense favoui-able to woman's rights, 
and it is far from probable that Vijnane9vara meant to 
grant to a woman that limited power over her estate even, 
which males have in disposing of ancestral property. It 
appears thus that the effect of Yijnane9vara's wide inter- 
pretation of the term Stridhana is neutralized by lier want 
of independence. The conesponding portions of the com- 
mentary composed by Vijh&ne9varas contemporary, Apa- 
i*&rka, show that the texts, under which a woman's power 
over inherited property is restricted, were not unknown in 
the epoch of Vijhane9vara. The latter omits to quote 
them, simply because«tliey were unnecessaiy for the eluci- 
dation of the Yajnavalkya-smriti, which contains nothing 
corresponding to them. 

Ifay6kiia. In the absence of special provisions on this point in the 
Mitakshar&, we shall have to turn, for further elucidation 
of it, to the later writers of the Mit&k8hai*& School, none 
of whom has understood Vijn&ne9vara as an apostle of 
woman's rights. Beginning with the Bombay &hool we 
shall have to consult chiefly the Mayukha, which divides 
Stridhana, — i.e., the entire property of a woman, in refer- 
ence to the dominion over it, into two distinct classes. 
The Saudayika, as defined by K&ty&yana, is under tlie full 
dominion of a woman, excepting only presenU of an 
immovable kind received from her husband, which are 
subject to his control in his lifetime, and must not be 
alienated by her even after his death. The text of N&rada, 
on which this prohibiticm is rested, is indeed quoted as 
authoritative in nearly all standard works. Her power over 
her supei'scssion fee and other kinds of Stridhana ( Adhi- 
vcdanikadyam) is also restricted tinder the Mayukha. lliia 
importiint rule is deduced from a text of Mann (IX. 100), 
which relates really to the property of the husband, though 
Nilakantha, by means of a forced construction, makes it to 
apply to Stridhana.^ This, of coui-se, does not impair the 

' Dorrodailu'8 translation of UiIh paasago (IV. 10. 8) ooutaiot MTeral 
mistakes. Soc West and Bilhlor, p. 74, note (first ed.), Smfitaohandriki, 
IX. 1, 13, U ; aud Muudlik's Yyavabura MuyukLo. 
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value of the important rule i<) be inferred from this text Lbotubb 
that, dtiring the lifetime of her husband, a woman may not ^ 
alienate any part of her Stridhana except Sau<l&y]ka pro- 
perty without her husband's assent. As for the meaning 
of the term Adhivedanikftdya, " the supersession fee and the 
reHt" thc^re can Ik) no doubt that it refers to all other kinds 
of Stridhana than those consisting of gifts from relatives, 
&C., as otherwise the term Adhyagnyftdi, " property given 
Itelbre the nuptial Hre and the rest, * would have been used. 
Now, as all other kinds of Stridhana, besides the Adhi- 
ved&nika, are gifts from relatives, it follows that property 
obtained by iidieritance, &c., must be meant. This passage 
by the way affords an adflitional argument in favour gf 
the view that the term Stiidhana is not used in a techni- 
cal sense in the Mayukha. The power of a widow over 
property inherited from her husband is greater than this 
in Nilakantha's opini<m, as may be seen from the Section on 
a Wiflow's Right to Inherit. A widow is at liberty to 
alienate property inherited from her husband for ony reli- 
gious or charitable purpose, though not otherwise. A text 
of K&tyfiyana, prohibiting the gift, sale (»r mortgage by a 
widow of property inherited from her husband, is explained 
away by Nilakantha as referring merely to prohibited gifts 
to unworthy pei*Mons ; and of a t«xt of firihaspati regard- 
ing the iiicapacitj' of a widow to hold immovable property, 
he proposes to get rid by means of either of the two 
restrictive explanatitms of it proposed by Devannabhatta 
and Madhava.^ Devannabhatta s interpretation, to which he 
seems to give the preference over M&aiiava's, as he names 
it first, will l)e qtioted afterwards. It is nearly equivalent 
to a flat denial nf firihaspati s statement. That the hus- 
band's power over Stridhana is greater than that of any 
other relative is shown particularly by the rules regarding 
cases of distress which are considered to justify hiro, but 
po one else, in consuming his wife's Stridhana even against 
her will. These rules in the Mayukha are given in strict 
accordance with the texts of Yfijnavalk3'a, Dovala,and K&tya- 
yanaon the subject, and an instructive summaiy of the law 
flednced from these texts in all the Schools may be found in 



* In Ui tit CAM, norrodnile*!! trannlfition (IV. 8. .?) in more exact Uiaa 
MandAltk'f*. Accorditifr to the Utter. NilAkAnthA might be unppoeed to 
l^ive biji fiiU aA^ent to the doctrine of Bfjulbavn. that a widow cannot neU 
or otherwine dispoee of immorable propertj without the content of the 
co-heira. 
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Yirannitro 



Lboturb Dr. Q. D. Banerjee*8 Tagore Lectures (p. 229). On one minor 
^' point I am unable to agree with my learned predecessor. 
J consider it as certain that, in the Mayukha just as in the 
MitaksharA, these rules do not refer to Saudayika pn>- 
perty alone, but to all property of a woman except what 
has been acquired by mechanical arts or received from u 
stranger. If Nilakantha had meant to exclude inherite«l 
property, he would have used the terms Saudayika or Stri- 
dhana proper instead of speaking of ' Stridhana ' simply.^ 

The Viiamitrodaya agrees on the whole very closely 
with the Mayukha. Mitrami9ra is especially explicit about 
a widow's right over her estate which he discusses in the 
Chapter on Obstructed Heritage. There, in attacking the 
narrow views of Jimutav&hana on this subject, he goes the 
length of asserting that the Bengal theory of factum valtt 
is quite as applicable to women as to men. This, however, 
is wrangling for victory rather than for truth, and what 
Mitrami9ra really means to establish is the following: — 

1. Women may use the entire property inherited from 
their husbands, but they are not allowed to waste it. 

2. A wasteful use of the property includes — (a) making 
presents to playei's, dancers, and the like unworthy per- 
sons ; Q>) wearing costly dresses and the like, and eating 
dainties and the like; (c) selling or mortga<ring the pro- 
perty otherwise than in cases of necessity, — %, e,, if they ai-e 
unable to subsist otherwise. 

3. Gifts made for religious purposes are always valid. 

4. The widow is not bound to preserve the whole 
property of her husband for his co-heii*s. They take after 
his death what is left of it. 

The Vivadataiidava sides with the other Bombay and 
Benares authorities against the narrow views of the Bengal 
School, especially as far as a widow's dominion over her 
husband's property is concerned. 

In some works of the Southern School, and in all worka 
of the Mithila and Bengal Schools, the term Stiidhana is 
taken in a more or less restricted sense. In these Schools, 
therefore, the questiou as to a woman's )»ower over 
Stridhana and over property inherited from males, ai-e 
two entirely independent subjects. It is, however, advis- 
able for the sake of comparison to treat them both 
together in this place. 

The term Puribhaiihika Stridhaua, " teobnical Stridhana,*' is aotiially 
used by Nilakaufha further ou iu the Sectiou on SUcueiuiion to Stridluuia. 



Viviila- 
tandava. 



Other 
Schools. 
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The Smritichamlrikil, in the Chapter on Olwtructed Inhe- Lbotukb 
ritance (XI. o, 8), RtAt^M), that whatever property the mother ^ 
inherits, is taken by her ns her own se|*arate property just smriti- 
as the Adhyagnika and other kinds of Strtdhana, and not chandriW. 
as property common to herself and to her hnshand. It is 
true that this passage, as pointed out by Dr. G. D. Banerjee, 
is not found in the Calcutta Edition of the Smritichandrik& 
on Inheritance, but , it occui-s b<»th in the MSS. used for 
the English Translation and in three good MSS. of the 
SinritichandrikA consulted by myself.^ This passage is 
important : (1) as containing evidence in regard to Devanna- 
bhattas notions as to the extent of Strldhana; (2) because 
it proves that, acconling to this authority, the mother's 
right over inherited property stood higher than that of 
other females. As regards the first point, this rule has 
not itnjustly beea taken to prove that the Smritichandrik& 
ih>0H not include inherited propert}'' in its definition of 
Stiidhana. As for the seconcf proposition, it goes to show 
that, under the Smritichandrika, those South Indian deci- 
sions are objectionable in which the right of a mother 
over inherited property has been placed on the same foot- 
ing as a widow's right over such propert}'. The power 
of a widow to alienate her husband's inheritance is abso- 
lutely restricted to gifts for charitable purposes, and she 
is enjoined to endure patiently any opposition offered by 
the husband's heirs to the application of the wealth left 
by him. Of Saudftyika, the omritichandrikft takes a far 
more narrow view than all other works, lestricting it as it 
does entirely to nuptial presents received from her fathers 
family.' In every other respect, the SmritichandrikA agrees 
with the Mayiikha, and may not improbably be viewed as 
its source in this case. Devannabhatta's restrictive inter- 
pretation of Brihaspati's text regarding immovables, as 
relating to property inherite<l by a daughterless widow 
only, is actually quoted in the Mayukha, as has been seen 
before. l)evannal)hntta's ndes on the subject of Stridhana 
other than Sandayika must bo referred to the remaining 
kinds of technical Stridhana only, not to woman's property 
in pjeneral, as Dcvannabhntt.a seems to take the term 
Stridhana in a technical sense. 



' ( For th^ Sanskrit, Mee AppendUt,') 
* Sroritiohandrika, IX. 2. 1 —IS. 
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Lecture The Madhaviya (p. 3;)), in atatiiiff the iimitations to which 
^- a woman's power over property inherited from her husband 
MidiiiT i^ subject, introduces the distinction between movable oiul 
viyft. immovable property, and attaches more importance to the 
nature of the property than to the particularpurpose for which 
it is alienated. In fact, where immovable property is con- 
cerned, alienations for any purpose ai*e not permitted under 
the Madhaviya except where the consent of the co-heirs has 
been obtained. In other respects, Madhava agrees with 
Niiakantha and Mitranii9ra, except that his rules regarding 
cases of distress distinctly refer to technical Stiidhana 
only. Yaradai-aja's opinion cannot be made out, as he 
confines himself to quoting a number of texts without 
SarMVftti- explaining them. The Sarasvativilasa does not state the 
viiiaA. extent of a widow s power over her estate, and as for its 
ruling on Stridhana, it is often not clear, whether Stridliana 
proper or the entire property of a woman is meant. It 
calls Saudayika all gifts received from affectionate kindred 
at any time, but it remarks also with equal generality 
that a woman shall have no independent |)ower over them 
in case they consist of immovables (§§ 240 foil.) 
m^ii- The Dayabhaga, as has been seen, makes the absolute 

biA«t^ dominion of a woman over her Stridhana follow from its 
nature as being her separate property. It does not give 
a full enumeration of all the single species of pro]>erty 
falling under this head, but it is careiul to exclude from 
Stiidhana inherited property, property acquired by mecha- 
nical arts, and gifts received from a stranger, so that the 
Stridhana is in the main reduced to the Saudftyika property 
described in the well-known text of E&ty&yana, which 
Jinmtavahana quotes with approval as expressing his entira 
opinion on the subject. All other property would be "the 
property of a woman " (Striya dhanam), — but not " woman's 
property" (Stridhanam) in the proper sense of the teim, and 
might be taken by the husband even where no distress 
exists, whereas the rules relating to seizure of his wife's 
goods in times of distress apply to Saud&yika only. The 
same power does not, however, belong to other i*elativ6a 
than the husband, and a widow must not be disturbed by 
the co-heirs in the quiet possession and enjoyment of her 
husband's csUite. But she is not allowed to alienate it 
at pleasure like her Stridhana. As regards the exceptional 
occasions which justify its alienation, they are generally 
believed to be much the same, as those stated above accord- 
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ing to the Virainitrmlaja. As, however, Mitramifra inveighs Lbctumi 
against the Bengal doctrine as being too narrow, the view ^ 
generally taken of the D&3'abh&ga doctrine is probably more 
favourable to women than it should be. The rights of other 
female heirs appear to l)e equal to those of a wtdow.^ 

Raghunandana and ^rfkrislina follow in the main the iUfh«- 
doctnnes of the Dayabhaga. The latter author s^tesUJU^* 
expressly, that Stridhana and Saud&yika are synonymous krUhpm. 
terms, and ordains, like the Viramitrodaya, that widows, in 
case they are unable to subsist otherwise, may mortgage 
and eventually sell their husbands' estates. Another doc- 
trine of ^rikrish^a, which has often been quoted wjth 
approval and become law in Bengal, is to the effect that 
Stridhana, which has onoe passed as such by inheritance, 
loses its character of separate property. It would seem 
to result from this rule, that the right over it of thoee on 
whom it devolves by inheritance, is by no means equal 
to the right of the original owner.' Exactly the opposite 
is affirmed by Jagann&tha, who savs distinctly tiiat ajagui- 
daughter may dinpoee at pleasure of Stiidhana inherited !!!^^^" 
from her mother. Jagann&tha has also noticed several obttintdT 
points not touched upon by his predecessors, among which >>/ p«rtl- 
the law as to a woman's right over a share obtained ^ 
on partition is of particular importance. Jagann&tha's 
remarks on this subject have been charged with inconsist- 
ency, as there is one passage in his work which denies 
the analog between Stridhana and the share obtained on 
partition 7 whereas in another place, a woman's right of 
disposition over the share obtained on partition is placed 
on exactly the same footing as her right over her Stridnana.^ 
The Courts have, as a rule, adhered to the former statement 
as l>eing conformable to the law regarding property obtained 
by inheritance, but the Judicial Committee treat the ques- 
tion as open. As the point is not yet concluded by author- 
ity, it seems worthwhile to remark that* Jagann&tha's 
real opinion is most probably to be found in the second 
of the two passages alcove quoted. After repeatedly read- 



I Dijabh. IV. 1 ; XI. 1, 56->€(S : XI. 2. 80. 81. A Tery careful ana- 
Ijfiis of the Dijabhaga rules rei^arding domiDion OTer Stridhana maj ba 
fooDd in Trailokjanath Mitra's Tagora Leoiarm. 228^227. 

* IHjakr. II. 2, 27 ; I. 2. 6 ; II. 8. 6. There U oertainlj no anihorilj 
for adopting Crikfiahna's doctrine oatside of Bengal. 

* Dig. V. 9, dxT (Madraii Ed. II. p. 628). Bee Majne, | 8M. 
< Dig. pp. 261, 263. See, too, West k. B&hler, p. 801. 
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Leotubk ine this entire Section of his work in the original 

^- krit, I liave arrived at the result, that Jaganii&tha places 
the share obtained by a woman on paiiition under her 
absolute control. The firat passage occura in a discus- 
sion on the right of succession to such property, and is 
intended to show that the rules governing succession to 
Stridhana are not applical)le in this case. But' this does 
not prove anything for Jagann&tha's views on the subject 
of a woman's dominion over a share obtained on pui-tition, 
of which he speaks in several |>laces, and always in similar 
teiins as in the passage above quoted. Outside of Bengal, 
the Question as to a woman's power over partition Stridhana 
is 01 less practical importance than within that provii^ce. 
Tbethare It may, however, be observed, that property obtained by 
tioifin^' pai*tition is included in Stridhana, not only in those worlcs 
tkeoUier which reproduce yijn&ne9vai'a's definition of Stridhana, 
0ckoob. ^^|^ jn Apararka's Commentary as well, which quotes several 
texts relating to a woman's share on partition as referring 
to one kind of Stridhana. 
TbfB MiUii- The Yiv&dachintamani differs from the Dayabh&ga so far 
U School, ii^^i 'ii joes not make the full power of a woman over her 
Stridhana to follow from the very meaning of the word 
Stiidhaua. But it treats, just like the Dftyakramasangraha^ 
Stridhana and Saudayika as mutually convertible terms. 
so that, according to the Mithil& School, a woman has full 
power over all kinds of Stridhana recognized in that School, 
subject only to the onlinary rules regarding a husband's 
right to seize it in times of distress. The divero soiis of 
Stridhana are enumerated accoi-ding to the texts of Manu, 
Katy&yana, Vishnu, and Devala, the text of Yajnavalkya 
with the dangerous Adyam, ' etc.,' being pui*posely omitted, 
and the equally general term Lablia, ' gain,' in the text of 
Devala, being re^rred to gifts received nom relatives. With 
regard to all Kinds of Stridhana or Saudayika, however, the 
Viv&dachint&mani draws an important distinction between 
movable and immovable property, which it extends also 
to property inherited by a widow from her husband, or by- 
a mother from her son. All movable property possessed 
by a woman may be alienated b}' her at will, but over 
immovable property, her power does not extend further 
than to the right to use it. This is the cleai* import of 
.yachaspatimi9ra's remarks on the subject, as may be seen by 
referring to the original. Tiigoies somewhat loose transla* 
tion of them seems to have been sometimes misunderstood. 
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Whatever may be the Law of Mit))il& on this subject, Lbctumi 
there is uo authority for holding, that a similar distinction, ^* 
as far as a widow s right over her inherited property is immoTab]« 
concerned, has to be observed in Boiul>ay and South India. P«»P«*T 
No doubt the text of N&rada regarding a woman s want ."^ g^^^ 
of power over immovable gifts from her husband prevails indUu 
in all [irovinces. But no other South Indian writer besides 
Mftdhava extends this distinction to inherited property. 
In the analogous passage of the Sarasvativil&sa, none but 
Saud&yika property is referred to. In the Mayukha, as has 
been seen, the opinion of M&dhava is quoted, but is appa- 
rently not approved of. It may be confidently asserted, 
therefore, that there is no more reason for observing this 
distinction in regard to property inherited from males in 
Bombay and South India, where this point seems to be still 
0|>en to question, than in Bengal and Benares, where the 
non-existence of such a distinction as this has long been 
settled by authority. 

It appeal's from the foregoing discussion, that the divers Remit 
Schools do not differ so nuicli in regard to the subject of 
dominion over Stridhana and other female propertv as 
might have been expected, considering their radical diflfer- 
ence of opinion in regard to the meaning of the term 
Stridhana. JimQtav&hana appears to take a especially nar- 
row view of a widow's power over property inherited from 
her husband, but this is altogether natural, considering the 
extension of female succession to undivided property in the 
Bengal School. In the Mit&kshar& School, the principal 
successors of Vijn&necvara have, by introducing the dis* 
Unction between Saiiaftyika and other property of a woman, . 
essentially removed, as far as dominion over Stiidhana 
goes, the consequences of his identification of Stridhana with 
female property in general. 



LECTOIIE XI. 

8UC0E8SI0N TO FEMALE PB0PBBT7. 



►*IH- 



Object of the early rules on the descent of Stridhtne— SimoUeneoos sa c eesrioa 
of males eiid females — Property of a maiden — Remote heirs -^ Growth of 
these rules — The Commentators — Mitiksharft character of its system — In- 
herited property — Diyabbiga system — The other Schools — The principal 
2nestion ^-Meaning of Dijada -^ Property must not be diferted from the 
imily — Uupubllsned Digests -^ Remote heirs. 

Object of It has been shown that, in the Smritis^ the term Stri^ 
tha early dhana is used with reference to the technical Stridbana only, 
S^^^^of^ftf^d i^ is for this technical Stridbana that the ancient 
Strldhana. lawgivers of India have devised that special line of descent 
which has become the subject of so much comment and 
diversity of opinion in the Digests. The object of this 
institution seems clear. From recognizing the independent 
property of women in ornaments, household furniture, and 
other articles usually in their possession, there was but one 
step to declaring these articles as the privileged property 
of females, which was not to be estranged from its natural 
ownera even in consequence of their death, and was, there- 
fore, to descend to other female family members. 
Piraskara. A number of other writers agree in calling the sons and 
daughters together to the succession. P&raskara mentions 
the unmarried daughter as heir in the first instance, but he 
adds that, in a competition between married daughters and 
Menu. sons, the sons shall take an equal share. Manu ordains (IX. 
192) that, on the death of the mother, the uterine brothers 
and the uterine sistera shall equally divide the maternal 
property ; and in another place (IX. 195) he says, that such 
wealth (meaning the Stndhana of the mother) shall belong, 
even if she die in her husband's lifetime, to her issue. 
This is probably the coiTect interpretation of the second 
text of Manu ; but it must be owned that, together with 
the analogous text of Yajnavalkya on the right of the 
Bandhus, it might be interpreted in a more restricted 
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sense, so as to refer to the Anv&dheyaka and the lovinff Lbotubb 
husband 8 donation only. In failure of issue, the husband ^' 
shall inherit, in case he was married according to one of 
the five first rites ending with the G&ndharva rite, and the 
parents shall inherit in case the marriage had been con- 
tracted according to one of the three blamed rites (IX. 
196-197). Virtually the same rule is contained in a text of 
Yama on succession in the case of a childless woman. 
Under this rule the husband is placed in a somewhat more 
favourable position than according to the rules of T&jna- 
valkya and Vishnu. But the question as to the legitimacy 
or illegitimacy of the Q&ndharva rite, — i.e,, of love-matches 
without parental consent, is one about which a general 
uncertainty prevails in the Smritis. There is a further text 
of Manu (IX. 193) to the effect, that daughter's daughters 
shall receive something out of their grandmother's pro- 
perty ; and another text, under which the property of 
woman of lower caste descends to a step-daug)iter of the 
Brahman caste (IX. 198). Devala ordains that, on the D«?aia. 
death of a woman, her Stridhana shall be taken in equal 
shares by her sons and daughters; should she have left no 
issue, it shnll be taken by her husband, mother, brother 
or father, (^nkhalikhita declares, that all the uterine 
brothers and the maiden daughters shall take the (mater- 
nal) property in equal shares.^ The following rules are laid 
down by R&ty&yana, who, as has been seen in the last KHrl- 
Lecture, has treated the Law of Stridhana with far more y^ 
detail than any other Smriti -writer. But on failure of 
daughters, the (mother's) estate belongs to the sona What 
she had received from her relations (Bai^dhus]) shall ffo 
back to her relations ; on failure of such, it shall go to the 
parents. Sisters having husbands should share with the 
relations (Bandhavas). Thus has the law regarding Strf- 
dlmna and Succession to Stridhana been propounded. The proptrtyoi 
heirs to a maiden's property (Riktha) are noticed by Bau-aHMldca. 
dhftyana, alias N&rada, who says that it shall be taken by 
her uterine brothers ; on failure of them, by the mother; and 
on failure of her, by the father. This text is not traceable 
to either the Dharmasutra of Baudh&yana or the N&radn- 

smriti. The law regarding the more remote relations, who |t^,not« 
i^^j^ 

* Thus aooordinir io the nmAing of ^the IHysbhifa (Gal. m., p. 117) 
»Dd of BilambhattA. HaradaiU, io h\i CommeaUry oo OaQtaaia, reads 

^ l^^n^, ibe wife and Um danghiert. Aooordioir ^ Uilf lesdiBf , iKs 
whole rule mott he referred to property left by a male. 
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jiSOTU^ are to succeed on failure of a husband, etc., is stated less 

y^ C-I^arly than desirable in the following text of Brihaspati 

ox y^riddha-Cat&tapa. The mother's sister, the maternal 

uncle's wif<^, the paternal uncle's wife, tlie father's sister, 

the mother-in-law and the wife of an elder brother are 

pronounced similar to piothers. If they leave no legitimate 

Bon of the body,^ nor daughter's son, nor their son, the 

sister's son and the rest shall take their property. 

Growth of. On a careful examination of the great variety of 

'****•'"*••• doctrines embodied in these texts, the result will be 

i*eadily anived at, that thev contain the laws of different 

countries, and especially of different times. The most im-r 

Eortant point of difference between the earlier and the 
iter texts consists in the introduction in the latter of the 
sons as heirs. So considerable in extent and value ha4 
the Stndhana become in course of time, that its exclusive 
devolution in the female line was no longer compatible 
with Hindu notions of the perpetual dependence an4 in- 
feriority of the sex. The recognition of the husban4 a»d 
father as ultimate heirs, on failure of daughters, may per*r 
haps be viewed as the connecting link between the 
exclusive female succession of the older period and the 
simultaneous succession of sons and daughters in the 
modern period of the Hindu Law. The importance attri- 
buted to the particular marriage rite, in which the deceased 
proprietress of Stridhana had been married by her husband, 
savours of priestly influence. It may, however, have had 
a foundation in actual usage so far that the right of 
legitimate husbands stood higher than of those whos^ 
legitimacy was considered doubtful. Besides, the Asun^ 
wedding being the principal fimong the lower marriage 
forms, Uie bride-price ])aid at an Asura wedding and deli- 
vered to the woman could naturally revert to the woman's 
familv after her death, as being the group of persons ori- 
ginally entitled to its reqeipt. The ]>reference shown to 
unmarried daughters over married ones is due to the fact 
that those daugliters who had been provided for in mamage, 
naturally did not seem to stand in need of Stridhana sp 



> Id aU tbe translations of tbis t«xt. the clanse ** the son (of a livai 
wife)" is inserted before the clause '* nor dauf^bter's son." This is in 
accordance witb tbe observations of tbe Indian Commentators on tbU text. 
But tbe term putra (suta) being used witbout unj qualifying epitbat, 
cannot denote tbe steiison. It has to be combined with the preceding 
term aurata, and both words together denote " tbe legitimate aon A 
tbe body." 
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much as their unmarried sisters. Baudh&yana*8 rule re- Lbotum 
garding the devolution of a maiden's property corresponds ^^* 
very nearly to Qtotama's olmervations on tlie descent of 
linr ^ulka. An unmarried damsel in early times could 
hardly have passessed any other property but ornaments 
and other presents received from relations, and those gifts 
which had been presented by the bridegroom to her parents 
as her bride-price, and had afterwards been delivered to 
her a^ a dowry. K&ty&y ana's rule, that property given by 
the Bandhus passes to the Bandhus, may oe explained as a 
result of the princi|)le that Strldliana being composed of' 
gifts should return to the original donars. The Indian j^^^ ^^^^ 
Uommentators, instead of removing the contradictions be- meouton. 
tween the conflicting Smriti texts oy the application of 
the historical method, have resorted to their usual practice 
of explaining them away through certain bold freaks of 
interpretation. Tlic adoption of this practice in the 
present instance has engendered the moi*e diversity of 
o|)ini(m, because part of tbe Smriti texts bearing on this nitik- 
subject ai-e really anil)iguous. Vijn&ne^vara has founded tharA. 
his system in the first itistAnce on the two texts of 
Y&jnavalkva (II. 117, 14.5) in which the daughters are 
named as heirs to female property. He refers both texts 
alike to the entire property of a woman, but he thinks 
that in the second of these texts, in order to avoid tautology, 
the teiin daughters should be referred to the daughter's 
flaughters. In order to determine the order of precedence 
among several daughters, he avails himself of Gautama's 
rule reganling the relative rights of married and un- 
marriecli poor and rich, daughters. From another text of 
Gautama (XXVIII. 25, 26) he infen? that the ^ulka, con- 
trary to this rule, shall go to the uterine brotheiis, after the 
death of the motlier. A third text of Gautnma (XX VIII. 
15) serves the purpose of establishing the right of repre- 
sentation, where the Strfdhana passes to the daughters of 
danghtei-s. That text relates in reality to the propeHv of 
a man who has left children begotten on different wives. 
Froiii the text of Matui on the right of grand -daughters 
(IX. 103), he deduces the rule, that in cases of competition 
between daughters and daughters' daughters, the latter 
shall receive a trifle. The claim to the inheritance of the 
daughter's sons is inferred from a text of N&rada (XIII. 2) 
in which the issue (anvaya) of daught>ers is called to the 
Succession. Vijn&ncfvara refers the term to male issue 
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Lbcturb alone, though there is not a shadow of i-eason for the res* 
^^' trictive intei^pretation. The right of the sods is establbhed 
by means of the rule of Manu (IX. 192) on the common 
right of the sons and daughters to the maternal property. 
According to Yijnane^vara, however, the sense oi Manu's 
rule is this, that the daughter shall take first and the sons 
afterwards. He takes great pains to substantiate this in- 
terpretation, the arbitrary character of which is obvious 
enough. On failure of issue of the whole blood, the 
daughter of a rival wife of a higher caste, or the issue of 
that daughter, shall inherit. This rule is dedu(Mdd from a 
text of Manu, which refera to a wife of the Brahman caste 
only (IX. 198). On failure of sons, the grandsons shall 
inherit. This law, curiously enough, is deduced from the 
^ obligation of sons and grandsons to pay the debts of Uieir 
TU chiir- ancestors. The artificial character of this system, whicb^ 
tcterofthiii|^ l^as been seen, rests on a very slender basis of texts 
■yttein. jun^bled together in a thoroughly arbitrary manner, is 
exactly evidence in favour of the assumption that Yi^ni- 
ne9vara in forming this system had a special object in view. 
He would hardly have resorted to such a fearful method 
of interpretation as this without a special reason for iL 
It may be supposed a prioid therefore to be connected some- 
how with that important feature of Vijnftnefvara's Theory 
of Succession, the inclusion of inherited property in the 
Inhtritcd constituents of StrUlhana, The rule whicn results from 
property, ^j^j^ doctrine, viz., that property inherited by a woman 
descends to her daughters, etc., just like Stridbana 
proper, is that feature of yijnane9vara'8 theory of Stri- 
dbana which has rendered it so objectionable in the eyes 
of the English Jurists and has caused it to be overruled by 
the highest Judicial Authority. 

That inherited property of a woman, no matter from 
whom it may have been inherited, ranks as Stridhaiia 
under the MiUkshara, has been shown in the last Lecture. 
Clearly then, there bring no provision to the contrary, 
such property is governed oy the same rule of descent as 
all other Stridhana. Thus far the Mitakshar& ; but what 
do the other writers say about this matter? It may 
be pointed out first, that the second old Commentary on 
the Yajnavalkya-smriti is entirely in accordance with the 
Mitakshara. It has been proved in the last Lecture that 
Apararka and Yijnane9vara agree perfectly as to the 
meaning of the term Stridhana, and that the dissertation 
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of tlic former author on this subject contains a parti- Lbotumi 
cularly important confirmation of Vijnane9vara'8 doctrines, ^^• 
because he arrives at the same conclusions as ho by a . 
difTerent and more ekiborate i*ain of argument The sam^ 
remark holds good with rerard to his Teaching on Succes- 
sion to Strldhana. Most of his observations on this subject 
occur in the gloss on Yftjnavalkya (II. 118), which verse 
treats of the devolution of the maternal property, — i.e., of 
the mothers entire wealth without distinction ; and this fact 
by itself is highly characteristic, because it shows that 
Apararka made no difference, as regi^rds ilie order of suc- 
cession, between Stridhana proper and the remaining pro- 
perty of a woman. 

The Dayabhaga, which takes the term Stridhana DirtbhiffB 
in iffl original restricted sense, does not include pro-*'^***"' 
perty inherited from the husband in that denomination. 
Such property, under the Dayabhaga (XI. 1, 66 — 69), 
descends to the heirs of obstructed property, and not to 
the heirs of Stridhana on her death. This rule is deduced 
from a text of Katyayana on the widow's succession, under 
which the property inherited by her decends from her to 
the Dayadus. The ambiguous term Davada may denote 
" the heirs," but Jlmutavahana is certainly wrong in refer- 
ring it to the well-known series of heirs to obstructed pro- 
perty as established by Yajnavalkya. Even assuming that 
katyayana was acquainted with T&jnavalkva's text on 
Obstructed Inheritance, which is doubtful, he cannot be 
supposed to refer to the heirs as stated by Y&inavalkya, 
as his own list of heirs differs from that given by Yiyna- 
valkya. Dayada evidently denotes the coparceners of 
the deceased husband in this place. Property inherited 
by another female follows the same rule of descent under 
the Dayabha^ra (XI. 1, 68) as the inherited property of 
a widow. Stildhana proper is divided into several classes 
by JimQtavahana. Yautuka — i.e., property given at the 
nuptials — descends first to the unbetrothed daughters; on 
failure of such, to those who are betrothed ; and on failure 
of such, to those who are married. This rule is founded 
on a very peculiar interpretation of a text of Qautama 
(XXVIII. 24), which is quite differently interpreted in the 
Mitakshara, as has been shown before, and on a false ety- 
mology of the term Ynutukain a text of Manu (IX. 131), 
as being derived from the root yn, " to join," and denoting, 
therefore, a gift presented at the nuptials. So strongly 
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Leotubb has Jimutavaliana s system been influenced by the intro- 
^^' duption pf this new category of Stridhana, that he opposes 
to it all other kinds of Stiidhana by the name of Ayau- 
tuka Stridhana other tlian Yautuka. Both Yautuka and 
Ayautuka is again divided into several species by Jimuta- 
valiana, and for each of these classes of Stiidhana he pro- 
poses a different order of succession, though tlie heirs do 
liot differ all of them in each case. 

On a number of important points most writers of the 
other Schools harmonize entirely with the Bengal Authori- 
ties. In particular, they divide the general category of 
Stiidhana into a varying number of species, among wtiich 
the property called Yautuka occupies a prominent position. 
It is generally considered to denote nuptial property, and 
this interpretation is apparently very old and has been 
borrowed by Jimutavahana from his predecessoi-s. 

On the principal question, viz., whether or no inherited 
property descends in the same manner as Stiidhana pro|)er, 
most of the later writers seem to differ from yijnane9vara 
and Apararka, but neither do they agree with the doctrines 
lield in the Bengal School. Strange to say, the second 
Bombay Authority after the Mitaksham, the llayukha, 
agrees with the Dayabhaga more closely in substance, 
though not in form, than any of the other works. It 
ordains that all Aparibhashika Stiidhana, i.e., — that pro- 
perty of a woman which is not technical Stiidhana, — 
shall descend to the same heirs as the property of a mala, 
^d not to those heirs who take the Stiidhana proper. 
As instances of Aparibh&shika Stiidhana, the MayuKha 
mentions property acquired by partition (Vibhaga) or by 
spinning.^ The Yiv&dachintamani, M&dhaviya and Smriti- 
chandrika may be supposed to be equally adverse to the 
Succession of Inherited Property in the female line, as tiiey 
do not class such property as Stridhana, but they do not 
state distinctly on whom it is to devolve. They quote, 
however, the text of Elatyayana, under which property 
inherited by a soilless widow descends to the heirs of the 
husband, and not to her own hcii-s.^ Now the term the heirs 
(Dayadus) of the husl)and has been shown to relate to 
his coparceners, aii<l this is also the explanation which 
the Virainitrodaya gives of it. 

> Mayukha IV. 10, 2G (97 Mandlik). Borrodaile'a readintr of this im- 
portant paasnjfe is hardly intelligible. 

* Yivadachiotiimani, :2C1 (Tagoie); Madliaviya, 32; SmriUchandriki 
XI. 1,32. 
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It is far from improbable iliat this doctrine expresses the Lcotueb 
opinion of some of the Southern authors as well. As the ^^' 
meaning of Dftyftda in the text of Katyayana is not ex- . 

plained by them, the simplest and best course is to give its iH^idlu 
natuial meaning to it. Moreover, though the Smriti- 
rhandrika does not comment on the term Dayada itself, 
there is sufficient circumstantial evidence to show that it 
means to refer it to the coparceners. For the Smritichan- 
drika (Xl. 1, 33) considers the rule of Katyayana to apply 
to the estate of an undivided coparcener, and the heirs 
of such a man, as is well known, are the other undivided 
coparceners. It is true that the text of Katyayana loses 
through this interpretation its applicability to property 
inherited from a separate male. I3ut> on the other hand, 
the text of Katyayana is the chief stay of the Bengal 
theory, which identifies the heirs to |>ropei ty left by a 
female with the heirs to obstructed property of a male. 
As the Smritichandrika takes a dinerent view of the 
import of that text, it can hardly be supposed to acquiesce 
in the conclusions deduced from it by tiie Benral writers. 
I'he Saras vatlvilana, although embracing the interpreta- 
tion of the Smritichandrika (§§ 521, 522), has a curious 
disquisition on the text of Katyayana (§§ 532 — 534), in 
which it is applied to divided estates as well, and the 
following rule aeduced from it and from another text. If 
the widow dies leaving a daughter, her inherited property 
goes to that daughter, to the daughter's son and to the 
other heirs fof obstructed property). If she leaves no 
daughter and the rest, the inheritance does not belong to 
the parents and the rest (t. e., to those who take obstructed 
property on failure of the daughter's son), but to the heirs, 
i.«., to the former coparceners of her husband. Why the 
rule regarding Obstructed Inheritance is to l>e followed as 
far as the daughter only, does not become clear ; it may 
l>e because the daughter may be considered to possess a 
birthright interest in all the property of her father. 

Judging these theories on their tntriimic merit, it seems rr«f>erir 
clear that one of the chief objects of the Indian Law of J.^"^** 
Inheritance, viz.^ to prevent the family property from from ih* 
going out of the family, is obtained b\' them more eflec- '•"■^'J* 
tiialiy than even by the Bengal system. In the case of 
the widow, which is the most common and important case 
of all, the Viramitrodaya names the former coparceners 
of the husband as heirs to a widow, whereas the Bengal 
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Xeoturb wi'itei's make her property pass to lier daughter. The 
^^' Sarasvativil&sa so far agrees with the Bengal writers, but 
~ instead of introducing the daughter's son after the daughter, 

it causes the inheritance to pass, on failure of her, at onoe 
to the former coparcenera, excluding entii*ely the mother 
and other female heira. Under the Mit6kshar&, the family 
property when inherited by a widow is not Quite so well 
protected against being esti-anged from the family as it is 
in the other Digests. Nevertheless, the true object of the 
MitAksharft system of Succession to Stridhana, which has 
been analysed before, is apparently no other than this, to 
counterbalance the effect of the inclusion of inherited 
property in the definition of Stiidhana, by devising an 
altogether new line of descent of Stridhana. This has 
been efiectively accomplished by yijn&ne9vara. For, as has 
been pointed out by Messrs. West & BUhler,^ tlie Mitik- 
shar& series of heirs to the property of a sonless widow 
is not less propitious to the interests of the family than 
the Bengal system except in a single case. 
Unpub- It may be observed finally, that the unpublished Digests 
Digettc of the Mit&kshara School agree more or less with the Mi- 
t&ksharft and Apai-ftrka, the Mayukha being the only work 
outside of Bengal in which the Bengal system regarding 
the devolution of inherited property of a female is follow- 
ed. Thus the Madanapftrii&ta discusses first the Rules of 
Succession to Stndhana, which designation, as pointed out 
in the last Lecture, it applies to the entire property of a 
woman. The series of neirs to a woman's property (other 
than Culka) is stated as follows in the Madanapftrij&ta.' 
The Another's wealth shall be taken by the daughters ; 
on failure of them, it shall belong to the daughter's daughters 
and daughter's sons; on failure of them, it shall belong 
to their descendants, — i. e., to the race of a daughter's sou. 
The race of the daughter's son is alone referred to, and 
not the race of the daughter s daughter. On failure of 
descendants of the daughter s son, the son, the grandson 
and the rest shall be heirs in succession.* The resemblance 



I II. 122. 1. adit * (For tht SamkrU, 9- Apf^ndim.) 

' {FortkeStiHMkrit.Mee Appendix.) " Howe?er, what the moihar has 
taken at the division of her father*! patrimooj, or inheritad from bar 
husband. shaU be divideil equally by the sons and daughtera.** FartlMT 
on, Nandapaiidita says, that a full share shall be given to maidan 
daughters only, married daughters taking a quarter of a ahara. Whara 
there are sons, thoy sliall also take a full share, and on fallaia of 
daughters, they shall take the whole. On failare of aona, tha danfblar'a 
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of these rules to the Mit&ksharft Law is sufficiently appa* Lbotubb 
rent. Vaijayanti (XVII. 21) establishes five lines of des- ^^ 
cent for as many difierent sorts of Stridhana. The last 
of these is property inherited from the father or husband, 
and the rules of descent for such property, though not 
identical with the Mit&kshar& rule r^arding descent of 
StridhanA in general, difiers equally from the series of 
heirs to obstructed property. Kamal&kara, in the Viv&da- 
tAn4ava, gives likewise various lines of descent for various 
kinds of Strfdhana. Be does not refer to inherited pro' 
perty expressly, but seems to include it in the denomina- 
tion of " Strfdhana other than Yautuka," for which he 
f)rescribes that line of descent which in the MitAksharft 
s ordained for Stridhana generally.^ 

It is only in order to establish the order of precedence Renou 
among the remote heirs to Stridhana, who come after the ^^ 
husband and parents, that KamaiAkara refers to the ana- 
logy of the heirs to obstructed property. The force of this 
analogy has been recognized by Messrs. West & BUhler, Dr. 
O. D. Banerjee, and other authorities, and there is nothing 
in the Mitaksharft itself to contradict it. It should, howeveri 
be observed that, although Madras and Benares Law is 
governed by the MitftksharA, female Sapi^das cannot now 
succeed under the law of these two provinces to fjmale 
roperty any more than to the obstructed estate of a male, 
is is no doubt a deviation from the MitAksharA system, 
but the exclusion of females having been carried out in the 
case of remote heirs to the property of a male, it would 
hardly be logical to admit them to succession in the case 
of female property. The exclusion of female Sapindaa 
from succession to a woman's property is, moreover, express 
ly pronounced in the Viramitrodaya (244). The Bengal 
system of remote heirs to Stridhana is based entirelv on 
the text of Brihaspati, which has been quoted before.' In 

— — — - — -— ---^^^^ ^ - 

•on or ^randnon shaU inherit it. After him oome the sitter*! eoni nnd 
the rest or (the brother-in-law and the rest), accordini^ an the property 
it derired from the fnther't or from the hoKbaud't familjr. 

* Kamaltk%ra hat. howerer. mitqnotcd Vijnine^Tara, at he makes him 
say that the sons oome directly after the married daaghters in the order 
of heirs to a mother's property. {For ths Sanskrit, tee Appendir.) In 
the Section on the Widow's Right of Sncoession he quotes Kityijana's 
text on the right of the Dsyidus to take after her without a comment. 
It hat, howeTer. been thown before (p. 266) that includes inherited 
prop^ty in the definition of Stridhana. 

* The translation of this text has been erroneously gi Ten in Golebrooke's 
Diyabhiga IV. 8, 81. Sm Tyer's Smfitoh., p. 86, noU( Baaerjea, 481. 
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LxoTUBri closing Modern Law of Succession to Female Prapeiiy, I 
^^' may ooserve that I have dwelt principally on those points 
on which I am utiablo to agree with previous wiitera on 
Stridhana, a repeated discussion of the whole subject 
being hardly called for after the copious treatment of it in 
Dr. Q. D. Banerjee s Tagore Lectures on Stridhana and 
otiier recent works. 



The correct translation mav, however, bo found in Oolebrooke*i Digest V. 
9, dxiii. 



LECTURE III. 

EXCLUSION FROM INnBRlTANGR 

The old texts — The modern worki — Meaning of Nirindrire— MsdiieM, fte.« 
need not be oonireniulf nor incurable — Incurnble aiseaie — Lieproej — 
LonfT And chronic diseases — Penances — Undutiful sons — llie prodigal — > 
Ifembers of a religiims order — SiinisTatfvilisa — Women — Removal of 
disability — Subsequentir arising diHqualiflcationa — SuliseciQent inchaatity 
of a widow — The uisabifitf i>ersonal only — Clnini to maintenance — Ten- 
dency of c|^isions — The flachsentpiegel on exclusion from Inberitaiiee. 

The native Legislators of India have been frequently Tite old 
condemned for the excessively wide extension given by ****•• 
tliem to the grounds of exclusion from inheritance. This, 
however, is no original feature of the Indian Law of Sue* 
cession. According to the Qautania-smriti (XXVIII. 43), 
the earliest Indian law-book which has come down to the 
present time, no other sort of person is disabled from inherit- 
ing than the idiot and the eunuch. It is true that other 
ancient enumerations of persons un6t to inherit are more 
comprehensive than this one. Thus Baudhayana (II. 2, 3, 
37 — 40) excludes from inheriting all " those who are 
incapable of transacting legal business/' and mentions as 
instances of such persons — the blind ; idiots ; those immersed 
in vice (or afflicted by calamities) ; the incurably diseased 
and others similary circumstanced ; those who neglect their 
duties and occupations ; and the outcast and his offspring. 
But on reviewing all the Smriti texts on this head,* it 
will be found that the following persons only are men- 
tioned as incapable of inheriting in the majority of these 
texts, — viz.: outcasts or persons expelled from society (10 
Smritis) ; eunuchs or impotent men (0 Smritis) ; idiots and 
madmen (6 Smritis each). All the other aiitegories are 

* BandhajatiA and GanUma. ibid f A'pastamba II. €t, IS. 8 ; II. 6, 14. 
1. Ift; Vaniabfba XVII. 52-64; Vishnu XV. H2 ; Manu IX. 201, 213,314 ; 
YajnaTalkya II. HO; Narada XlII.21-22; Devala, UribMpaU, Ckakha- 
likbiia or Cankba, Katjajrana. 
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^^n^' refen*6d to in some schools only. They are blind and deaf 

; persons, especially those who are so from the date of birth ; 

the dumb, the lame and, generally speaking, those deficient 
in any one organ of sense or action ; lepers ; those afflicted 
with auy other agonizing, chronic or incurable disease ; 
illegitimate sons ; Uie offspring of an outcast ; those who 
have entered a religious order, as well as apostates from 
religious mendicity ; a spendthrift; an enemy to his father; 
one who has sinned against either of his parents ; an elder 
brother who cheats his junior brothers at the division of 
the patrimony ; one who has committed a minor offence 
(upapataka) ; and a vicious man or one devoid of virtues, 
or wno neglects his duty. 
^^^ This is a formidable list, but neither is such a compre* 

works. hensive enumeration as this given in any of the moaem 
works. Thus the Mit&kshara refers to those categories 
only which are mentioned in the texts of Tiynavalkyay 
Yasishtha, Narada and Manu : one impotent ; %n outcast 
and his offspring ; the lame ; idiots ; the blind ; the incurably 
diseased ; members of a religious order ; an enemy to hia 
father; a minor offender; one deaf or dumb; and one 
deficient in an organ of sense or action. Other Digests of 
the Mitakshara School, such as, e, g,, the Smritichandrik&y 
Mayukha and Vivadachintamani, quote a larger number 
of texts than the Mitakshara; but considering the general 

Solicy of the Mitakshara Law, it may be justly call^ into 
oubt whether their teaching should be allowed to over- 
rule the Mitakshara doctrine in this case. It has been 
seen in a former Lecture,^ that the early rules regarding 
the exclusion of an elder brother, whor cheats his junior 
brothers at the division of the property, and of a laxy 
member of the coparcenary, who refuses to work, were ex« 
plained away by all Commentators. It should also be 
considered that the general tendency of the Mit&kshara to 
uphold the rights of the family in the strictest form pre- 
cludes the idea of any one family member being debarred 
from his share for any other than the most sufficient 
reasons. 
MeaniofT of Another difference of opinion, besides the one resting 
Nirudriya. ^^ ^j^^ varying number ot texts (juoted in each Digest^ has 
been called foHh by the philological difficulties besetting 
the interpretation of some of the terms used in the old 
texts on exclusion from inheritance. No other among 
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lliose terms is so aniliignoiis as tlie pln-a^e ' those wlio are LacruEi 
Nirlndrlya anyhow' in a text of Hanu (IX. 201), which is ^^^' 
(|uoted in all Digests. Occurring, as it does, at the close of 
a list of excluded persons, the word 'Nirindriya' may be 
supposed to be a general term denoting bodily infirmities 
or defects of every other kind than those specifically men- 
tioned in the previous list. Thus, in another text of Manu 
(IX. 18)* the same word 'Nirindriya' is used with reference 
to women, and means ' destitute of strength.'* Most Com- 
mentators, however, agree in explaining ' Nirindriya' etymo^ 
logically as meaning one deprived of Indriya, and this 
interpretation may be justified by the analogy of the terms 
' Vikala ' and * VikalendHya,'* which are no doubt syno- 
nymous with Nirindriya. Now the term Indriya, 'sense,* 
in the language of Manu and other Smriti-writers, is com- 
monly used to denote either the five senses, or those ten 
organs, of sense and of action,^ which wei*e distinguished 
by the naturalists of India. But Indriya may denote 
semen viriU as well, and a further difference of interpreta- 
tion is caused by the fact that the absence of Indriya may 
either be a congenital defect, or caused by a malady. 
Thus have arisen the various conflicting interpretations, 
which are to be found in the remarks of the Digests and 
Commentaries and of the ^stris on the text nnder notice. 
The Mitakshata explains Nirindriya as denoting one who has 
lost an In«lriya, i. e , an organ of sense or action, by disease 
or other cause, and Uiis interpretation ouglit to be viewed 
as settling the law in the sclio(»ls governed by the Mifilk- 
shara. Jagannatlia, on the other hand, the only writer of 
the Bengal School who has explained this term, says it 

* See, too. nurneU VRrndnraJA 41, note. 

* Ree the Peternbarg DictionAry. Thin peMago of Man a ii a qaotation 
from the Veda, and in the wrltiuftA of the VoiHo period Niriudrija meanfl 
no donbt ' feeble, deetitute of strength/ or * destitute of manlj Yigonr. 
impotKnt* And in reference to a cow, it means 'barren.* MedhiUthi, on 
M- IX. 18, says it means that women are deficient in strength, oonstancj, 
inflight, power, kc. (For the Sanskrit, nrr Appendix.) Jones, following 
Knllt'ika, translates Nirindriya by ' hATing no evidence of law.* RighaTs- 
nandA Agrees with KnllukA. But this interpretation is quite arbitrary. 

* Vishnu XV. ,*?2 ; Bfanu VIII. Gfi. Jones renders tihalrndri^a by *one 
who has lost the orgaus of sense,* bnt it really denotes onewno has not 
the use of some one organ. Medhstithi refers it to ' blind and deAf per* 
pons and the like.* Vijnnnc^Tara. in commenting on the same term occur- 
ring in an aimlogous text of VsjuATalkya (II. 70), says it means thoee 
deficient in the sense of hcAring. etc. 

* The five organs of action are : the Toioe or tongue, hands, feet, anus, 
and pudenda. See Uaua II, IK); Vishi^u XCVI. 90; Ysjnafalkya III. 

18 • 
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hvmaRE denoteis lame persons and the like who are disqualified for 
^"' acts ordained by the law. He further says, that the total, 
and not the partial, loss of an organ is meant, or at least 
complete inability to use it. The Hrst part of this explana- 
tion seems to have been derived from the Vivftdacninta- 
mani (243 Tagore).^ It is important to notice that in all 
schools the Nirindriya is disabled from inheriting, no mat- 
ter whether his defect is congenital or not. Most of the 
defects included in this term, such as,^.^., lameness, dumb- 
ness, and congenital blindness and deafness, are indeed 
provided for by special texts, but other defects, e, g., loss 
of the ears or loss of the nose, are not. 
ifadness. It has, indeed, been frequently held that most of the 
nM uToon- infirmities mentioned as grounds of exclusion cannot have 
Keuiui. that effect unless they are congenital The old texts, how- 
ever, though referring to blindness and deafness as having 
to be congenital, do not mention the same restriction in 
connection with any of the other grounds of exclusion.' 
The Digest-writera have admitted this view, and it might 
even be doubted whether the Mitakshara requires blindness 
and deafness to be congenital in order to operate as a bar to 
inheritance.' Jagann&tha is the only writer who extends 
this condition to other disabilities, though hb remarks 
on this subject are far from consistent.^ Granting, however, 
for argument's sake, that those passages of his Digest* in 
which he speaks of madness as being a ground of exclu- 
sion in every case do not contain his real opinion, Jagan- 
natha s view of this matter is of very sliffht importance 
even in settling the doctrine of the Bengal School. The 

1 MidhavA (39), the Majukha (IV. 11. S), and Smritichaodriki (¥.4) 
follow VijniDe9vara ; oalj the two lost-Damed worka aeem to leatziot 
the term Indriya to the five senaes, the power of amell or the noao 
being given aa an instance. The Saraavativilaaa (§ 160) diaaenia from 
thia interpretation and seems to refer Nirindriya to congenital defaoia only 
(§1 49). Kamalakara saya it denotes those who have loat their heada or foai 
through disease. {For the StiHxkrit, tee Appendix.) The Viramitrodav» 
refers it to one whose potencv haa been deatroyed by illnesa, etc., in 
oontradistinotion to a naturally impotent man. (Q. Sarkar, 258, haa 
rendered this passage differently, but wrongly,) The Vividaohintinuu^i 
refers it to those who are deprived of a head, foot or other (limb), and 
are therefore disqualified from performing roligioua acta. Nar&jaoa 
distinctly includes both the organs of aonse and of action in the term 
Nirindriya; Medhatithi, Kulluka, Uaghavanauda and Nandanichirya 
• aeem to think that the organs of action alone are meant. 

> See Stran»re. I, 163 ; Mayne, §§ 610—512, and the caaea quoted, 

* See, too, Smritichandrika V. 9. 

* This has boeii observed by Sir Th. Strange and Mr. Mayne. 

* Dig. v. 6, ccoxxvi, cccxxix^^KMSxxki. 
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Dajabhaga (V. 7, 10, 11), the principal authority of tliat Ltortjai 
school, quotes three texts, in which the exclusion of the ^^' 
madman is ordained without any restriction ; and in com- 
menting on the text of Manu, Jimutavahana says dis- 
tinctly, that no other infirmity than blindness and deafness 
need have existed from birth. The same opinion is ex- 
pressed in Raghunandana's Dayatattva and in the Daya- 
kramasangralia. Nor is it probable that Jagannatha would 
have discarded the doctrine of his predecessors, if his 
opinion had not been influenced by a false reading in the 
text of Narada. That text, as quoted by Jagsnnatha^^ 
contains the clause vi^ifiiii^Mfl : "aflSicted from the date 
of birth with insanity, blindness or lameness," whereas 
the ordinary reading is wvtwnni'TT^ ' "idiots, madmen, 
blind, and lame persons." The latter reading is found in 
all the other Digests and in all the manuscripts of the 
Narada-smriti which I have been able to consult.' It is 
diflicult to say from what source the erroneous reading of 
Jagannatha may have been derived, and whatever may be 
the equities of the case, it is certain that Jagannatha'a 
opinion on this point ought not to have been allowed the 
least weight by the Courts. As regards madness in parti- 
cular, there are several passages in the Commentaries in 
which it is referred to as an illness, and not as a natural 
defect existing from birth. Thus the Mitakshara explains 
the term unviatta, ' a madman,' as denoting ' one affected by 
any of the various sorts of insanity produced by disorders 
of the aerial humours, of bile, or of phlegm, or by a com- 
bined derangement of those three humoura, or by posses- 
sion by a demon.'' Apararka says unmaJUa means one 
afflicted with the illness called unmdda—i. «., with mania. 
Of the Commentators of Manu, no other than Naraya^a 
has thought it necessary to explain the term a madman.' 
He says, the deaf man likewise (as well as the blind man) 
must have been from birth ; the madman and the rest 
must bo incurable.* 

* Dig. V. 6, coozx. 

' The manasoriptfl of Nirada (XIII. 22) read l | f^i ||H ^l|f ^: idiots, 

madmen and lame persons; bat this difference of reading doee ndl 
affeot the point nnder notice. 

" This translation differs slightly from Oolebrooke*s Mltikah. 11. la 
2. See, too, Barnell's yaradarija 13-14. 

* {For the SarahrU, tee Apiendix.) In Wjnch's Truislaiion of the 
Dijakramasangraha (Stokes's 11. L. D., 600) the term ohronio, nsed with 
reference to disease, is explained to mean * from the period of Mrth.* Dot 
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Lbotubb The view eDounced by Narayana that madness and the 
^^' like disorders must be incurable, in order to affect the 
Nor incar- ri^ht to inherit, is shared by few wiitera of note. The 
able. Vivadachint&mani^ states that blindness, deafness, madness, 

idiotcy, dumbness, and the loss of the hands, feet or of 
another organ, must be proved to be incurable. Yifvef- 
vara in the Madanapanjata^ and Jagannatlia in his Digest* 
lay down the same propositions in regard to madness and 
blindness respectively. The other writers, however, do not 
mention an}*^ such restriction. On the contrary, a work 
of such wide repute as the Smritichandrika (V. 2) 
declares the qualification of the term 'ilhiess' alone by 
the epithet 'incurable' 'to show that other inBrmities, 
such as impotency or the loss of an organ or limb, will 
produce a disqualification to inherit, though they may 
be curable or have arisen at a period subsequent to birth. 
This statement is quoted with approval in the Sarasvati* 
vilasa (§ 156). 

The term ' an incurable disease ' being rather general, 
the Commentators have taken care to explain it ; leprosy 
(kualitlia) and pulmonary consumption {ks/iaya, yakah-- 
man) being given as instances of incurable diseases causing 
exclusion from inheritance. Nandapandita^ refers besides 
to the illness called bliagandara, which consists of a fistula 
in the pudendum muliobre, the anus, etc. It may be 
inferred from the choice of these examples, that those 
diseases only were looked upon as causes of disqualifica- 
tion which produce a visible change in the system. 

Leprosy is mentioned as an independent ground of 
exclusion. The superatitious dread of lepers, which has 
formerly caused them to be excluded from inheritance in 
European countries as well, was enhanced in India by the 
belief in transmigration, which caused this and other loath- 
some maladies to be viewed as the consequences of evil 
actions committed in a previous existence. In some parts 
of India it was an established practice till quite recently 



Ineorable 
disease. 



LeprosjT. 



the first Oala ed. (p. 21) baa ^in if> (the second edition has ^im(i^ | \ 

The word adi in this clause must mean * etc.,' just as in the foRowing 
clause v^rfY, Aii<^ the whole clause therefore means * diseaaoa dating 

from birth and other lasting diseases.* 
* Calc. ed., 134. Tagore's rendering of this passage is extremely loos e , 
' 3. v. 6, occxxix. (For the Hamkrit, gee Appendix,) 
» V. 6, cccxxix. 
« VttijnyauU XV. 32. 
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to 1)iiry lepci-s alive.^ The va^ue epithets, long or chronic Lscrusi 
Aiul * agonizing/ which are used to qualify the term * disease' ^^ 
in tlie text of N&rada (XIII. 22), are explained in the same umgtmd 
way as the term ' incurable ' in most Digests. Raghu- jJj^JJ^ 
nandana and other writers of the Benral Scnool appear to 
have looked on such comparatively light distempers even as 
dysentery, gonorrhoea, black teeth and the like, as causing 
exclusion, on account of their being the consequences of a 
crime committed in a former existence. They directed, 
however, the performance of certain penances, by which 
the taint of sin believed to attach to such persons might 
be removed. This principle was applied to all diseaseSy 
including leprosy, by some, while others wete of opinion 
that the non-performance of a penance by a sick man 
could not bar his right to the inheritance.' Outside of 
Bengal, this curious extension of the system of expiation to 
evil acts committed in a previous existence has never 
obtained, and I have been informed by eminent Benares 
Pandits that in their opinion penances are only applicable 
to actions committed in this life. 

In all the schools, heavy offences entail expulsion from 
casto, and one expelled from caste is disqualified from in- 
heriting, but his right would revive after the performance 
of an expiation, which led to his readmission into caste. 
This is ex))ressly stated in the Viramitrodaya (253). It 
may . be presumed a fortiori that the numerous minor 
vaguely defined offences, which are mentioned as grounds 
of exclusion, were removable in the same way. Vi9ve9- 
vara in the Madanaparijata states generally, that the 
right to inherit revives when the defect has been re- 
moved cither by a successful cure or bv performing an 
expiation.' I quite concur in the opinion advancea by 
Mr. Mayne (§§ 508 — 513), that the wide extension given 
to the moral ucfects causing exclusion by the Brahmans has 
originated in the advantages which they secured to them- 
selves by devising a corresponding system of expiation. 
'J'horo are Home cases, however, which may perhaps be 
viewed as cxcoptions to this rule. 

Thus the existence of a strong feeling against a son who UnduUlsl 
ill-treats his father, is evidenced by numerous texta, and 



tuns. 



* Ciifft. Pictureii of lodian Life, p. 141. 

* Jnf^ftniintha. Di^. V. ft, oorxxi— occxxri. Tbo two terms in Gole- 
brookcfl Translation—' one aflliciod with elophantiasis * and a leper- 
both cquivalontfi fur the Sanikrit Kafilj|hin. 

■ {For the tSuHskrit, uc Aj^KnAijc.) 
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jiBOTUBB it would be only natural, therefore, if the father, in dbtri* 
^^^* buting the property, were allowed to punish an undutiful 
son by allotting a smaller share to him than to his 
brothers. . The Commentator take care to direct that the 
wrongs received from a son must have been of an aggra- 
vated character, in order to justify such treatment as this. 
Thus it is observed in the Sai'asvativilasa (§ 151), that the 
t^rm ' an enemy to his father ' does not denote one who is 
pimply disaffected towards his father on account of his 
partiality for another son, but one who forgets himself so 
far as to say ' He is not my father.' Others explain the 
term an ' enemy to his father ' to mean ' one who beats liis 
father,*^ or ' one who attempts his father's life or commits 
other hostile acts against him/' I may be allowed to point 
out that in my own country such persons as have com- 
mitted a heavy offence against either of their parents 
may be disinherited by them, the enquiiy into the guaestio 
facti being left to the judge. 
The prodi- To protect the family property against waste by a prodi- 
^ ' gal son' or brother would have been an equally natural 

tendency. The exclusion of the prodigal is peculiar to 
the Ben«i^al School ; for though one of the two texts on 
which this law is rested by Jagannatha is quoted in the 
other schools as well, the writera of these schools have 
adopted a different interpi'etation of it. They do not refer 
the term vUcaimaathdh in the text of Manu (IX. 213) to 
gambling and the like propensities' alone, but to vice in 
general. Jagannatha's Digest (V. 5, cccxv — cccxvii) contains 
a copious discussion of the case of a prodigal. Far from 
being debarred of his entire share or the estate, he shall 
lose so much of it only as ho has wasted. There is nothing 
in this rule certainly to offend the nicest sense of equity. 
Members The exclusion of all members of a religious order is a 
giousorder' log^^al consequenco of the rule that the entrance into a 
religious order and consequent relinquishment of property 
operates like civil death in the Law of Inheritance.^ In 
the same way monks and nuns used to be incapable of 
inheriting in Europe in the Middle Ages. 

■ 

* m<< i m Diyokramasangraha. « Hii ^ ntXm JagtuiniUiik 

* Kulluka says, it meanB * addicted to gambling, interooane with bad 
women, and the like acts/ Raghavananda and the Dijakramasanirimlui 
(III. 6). * addicted to gambling, drinking and the like habita.' Hedbatithi. 
* thoHo who do forbidden acta and neglect the aflEaixa of the joint-famUj. 

* See uHtr, p. 176. 
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The Smriti texts oil exclusion were evidently framed Lsorumi 
for men only, in accordance with the early law regarding ^^^ 
the general incompetency of women to inherit In the 
time of the Digest- writers, however, this law had become _ 
ob^^olete long ago, and thus we find it stated in the 
Mit&kshar& that the textual causes of exclusion apply in 
the case of females as well as of male& This statement is 
reiterated in the Viramitrodaya (253), Vaijayant! and Ma- 
danap&rij&ta. According to the Sarasvativil&sa (§ 149), 
thaso women only are excluded who are Nirindriya, t. e., 
who have not the use of a sense or of a limb. Inconti- 
nent widows are excluded from inheriting and from a 
share on partition in all the schools. There does not seem 
to be sufficient authority for extending this rule to 
daughters and other female heirs. Harsh as all these 
rules may seem, they were considerably mitigated in prac- 
tice by several important restrictions; — 

First — The right to succession revives when the disabi- RemoT«i of 
lity has been removed. The Mitaksharft (II. 10. 7), Vivftda- <>i«Wlliy. 
t^ndava and Mayukha (IV. ii, 2) refer to the cure of bodily 
defects or mental disorders only, but Mitramifra (253) and 
the Commentators of the Mitaksharft, Vi9ve9vara, and BA- 
lambhatta, refer to penances as well as the means of 
removing the civil consequences of a moral fault Jagan- 
natha/ on the other hand, speaks of penances alone as anni- 
hilating in his opinion the consequences of civil acts com- 
mitted in a former existence. The disqualified heir, whose 
disability has been removed, is compared to the son bom 
after partition by the Digest- writers of the MitAksharA 
School, but they give no clue as to the way in which this 
analogy has to be worked out. 

Secondly — A share obtained on partition or by inherit- SuInm- 
ancc, after having once vested in a person, is not divested ^^^^ 
by a disabilitv arising afterwards.^ This rule, which is di-qnaiifl- 
laid down by Vijn&ne<;vara and his followers,' is of consi- ««ii<>»»' 
derable importance in deciding the vexed question as to 
whether subsequent incontinence in a widow will divest ^ ^^ 
Iter estate after it has once vested. Tliis nuestion has iilduuMUy 
been answered in the aflinnative by Jagann&tha, and the ofiwitiow. 
name view was taken by Sir Th. Strange and others, but 
the opposite doctrine seems now to be established in all 
provinces. There is indeed no reason why the analogy of 

• So6 aboTO. pp. 274, 277. « Majrne. { 514. 

" Mttiiksh. II. 10. 6 ; ViramiiroilAjrii 2(>3, oto. 
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Leotubb the other disabilities should not be applied to the case of 
^^^* the incontiaeiit widow, although this cose is not discussed 
in the Indian Digests in connection with exclusion from 
inheritance, but in the Chapter on the Widow's Succes- 
sioiu It may be observed that the early Legislation of 
India appears to have been more severe on the inconti- 
nent widow than the ei-a of the Commentators. The un- 
published Smriti of Harita^ (62-63) contains two Qlokas to 
the effect that a wife, i. e,, widow, may keep the property 
while she remains chaste.' In the opposite case, she shall 
lose it and shall be given so much only as will pi*eserve 
her from starvation. An even more rigid rule is to be found 
in the Smriti of Para9ai'a, who says (Chapter X), that a wife 
who has been unfaithful to her husband and has brought 
forth a child after adulterous intercourse, whether in her 
husband's lifetime or after his death, shall be turned out 
of the house. But neither of these two texts is quoted in 
the modern compilations on law. 

Uty ii*^r- Thirdly — The incapacity to inherit is purely personal. 

•unai viiiy. The legitimate sons of disqualified heii*s taice the sliaro of 
their father. This is the general rule, but there ai*e seveiul 
traces of the existence of a stricter view which was 
opposed to the marriage of disqualified heii-s on principle. 
Manu says (IX. 203) : ' If the eunuch and the rest should ui 
any time desire to marry, their sons shall be heirs,' and thb 
'at any time' is interpreted by Kulluka as a hint that dis- 
qualified hell's, as a rule, ought not to marry. Qautama 
(XXVIH. 44) refers to the son of an idiot only. N&rada 
(XII. 31 — 38) gives a list of persons unfit to marry, which 
closely resembles tlie list of disqualified heirs. The same 
author states as a necessary preliminary to marriage (XII. 
8 — 19), that a suitor shall be examined in order to ascertain 
his manly vigour, and gives some curious detjiils reganling 
the signs by which the fact of potency and of the reverse 
W21S thought to be ascertainable. Yajnavalkya, on the 
other hand, cndeavoun^ to explain how an impotent man 
even may have a son. This is why he says that even tlie 
bon of the wife (Kshetraja) of a disqualified man may in- 
herit (II. 141). Most of the modern writers are agi-eed 
about the eligibility of all disqualified heirs for marriage. 



* Co<l. IIuii{;. W,\ of tliu Muniu)i Library. 

^ Tlio tfocuiid Clokii of lluritii iu ([uoUhI in the MiiakBhari II. 1. 87 and 
otiicr uoiiipilutioub ad bliowiug tliu widow's ri^Ut to iuliorit if alie is 
chttttlc. 
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Tlie SaiusvatlviliVsa (§ 149) seems to lay down that those I«Rctori 
M'ho fire born blind or deaf are marriageable in every case, 
the madmen, idiots and the dumb in certain cases only, 
and the impotent and outcast in no case.^ Similar views 
appear to have been held by Medh&tithi.' 

Fourthly — The disqualified heir and his family have a CUim to 
claim to maintenance. The wives and daughters of such "*■"»*«»- 
pei*8ons have never obtained a right to inherit, but their 
daughters were to be maintained up to the time of their 
marriage, and their wives, while they remained chaste and 
ol^ient.' This is the Smriti Law, which has been modi- 
fie<] by the Modern Jurists so far, that the daughters shall 
have their marriage expenses defrayed besides the cost of 
maintaining them, and that mere disobedience on the pari 
of a woman ihav not bar her right to maintenance, though 
unchastity may. 

In spite of all the reslrictions thus placed qn the dis- Tendency 
inherison of disabled family members, the Indian Law ot^j^^f^^' 
Exclusion cannot but jar on an European mind. However, 
the law as administered in the Courts diffcra so much from 
the rigid rules of the Sanskrit treatises, that it may be 
qucHtioned, whether the Courts have not been carried too 
far in an opposite direction, pushing what was in itself a 
humane and natural tendency to its extreme consequences. 
It is true that the religious motive appeai-s to have been 
a specially powerful agency in framing the rules on exclu- 
sion from mheritance, and legal rules founded on purely 
religious, not to say superstitious, considerations must not 
pans unchallenged into a modem system of law. But it 
should also be considered that in a primitive state of 
soricty, in which collective forms of property were generally 
prevalent, a natural reluctance would be felt against recog- 
nizing a disabled family meml^er out of whom no work 
could be got as an eqtial sharer with his capable copar- 
ceners. A wide extension of the reasons for exclusion from 
inheritance is common to several archaic legislations. I 
will terminate this Lecture with a summary of the rules of 

' Ifrrtd ' UnleM thej bo eligiblo for marriage/ /err *' Eren if they are 
eligible for raarriAge, " p. 32. (Foalkes.) 

* GloM ou Manu IX. 20.1. 

* Yajnavallcja II. Ul. 142. 

< Mitfikfih. II. 10, |f>. Majukha IV. II. 12; Rmritiohandriki V. i^; 
VariiHnraja p. 14 ; MadanapaHjnta ; VivndntanfJaTa. Tbo tiilier worka 
do not draw any distinction between nncbiBle and refractory wivea, aa 
regards their right of mainteuauue. 
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• 

^'^n^^ the Sachsenspiegel on this head. That old North-Qerman 

; law-book, the contents of which are closely analogous to 

the old laws of the Anglo-Saxons, mentions the folio wing 
sorts of disqualified heirs : — 
The Sach- i Outcasts, illegitimate children, monks and nuns, 
fHr'^exciu- one who has killed his father or other relative, whose pre- 
sion from sumptive heir he is, or who has forcibly dispossessed him, 
" ^' or robbed him of his property. These persons are entirely 
incapable of inheriting. 2. Dwarfs, helpless crinples, 
persons of neutral sex, and lepers are equally disqualified, 
out their next-of-kin have the duty of maintaining them. 
3. The deaf, the dumb, the blind and the lame, as well 
as those who have no hands or feet, may inherit ordinary 
property, but they cannot succeed to any feudal estate. 
The analogy of these rules with the corresponding provi- 
sions of the Indian I^aw is self-evident. 



Alice. 
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{Containivg (Iiose Sanskrit texts from unpublished woi'ks 
which Iiave been tixi^nslated in tliis valtime.) 



Page 83, note 5. 
Pnge 87, note 2. 

^miiT f^ ^niT^wwTwt fnfinrm*«i «inl infirm ^Itw 

Pftge 101, note 1. 

Pago 102, note 1. 
Page 118, note 1. 
Page 120, note 1. 
Page 121, note 1. 
Page 121, note 3. 

♦.J « ^ 

Page 126, note 2. 
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Page 126, note 8. 

irnif^ fiwrrmrt w^ainm tw tut*- i ininf n^\ ... i Mijp 

Page 127, note 2. 
Page 129, note 1. 
Page ISO, note 1. 

^rft* iirffWTiRrgfPc^^r ft*iiJi^*imO«^<ii Pnwi?^mftr«w f%^ 

Page 180, note 2. 

Page 181, note 2. 

Page 181, note 3. 
Page 184, note 8. 
Pago 18G, note 2. 



^ '^ 
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Pago 138, note 1. 



Pnge 138, note 2. 



f ^T?tf HPT irrw ^mj- m\hv ^^rtr^r i irtt Pni^M f^ir^nrt irnnoi^ 

Page 158, note 4. 
Page 165, note I. 

Page 165, note 2. 
irwft^ (Mann IX, 142) T^ 'T^W^ 'T^^^ If^T? JJ W^WWnf^ 



Page 184, note 2. 
^ru^T^W WK* ^iTmt*T W %Riftwi: I Cal Ed. 

Pnge 184, note 2. 
^^ni^^tr WmH W ^^tuftnimi I Ben Ed. 

Pago 187, note 1. 

lywr^nr^v i^mO i ^ i wuni Py «nif: ^pi rw i t# ^^Pt ^iw^ ^^ 
^5^^r ^r ^P^ij^T^w^: ^irtir xfifi 
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Page 1 87, note 2. 

Page 189, note 2. 
Page 193, note 2. 

«r^rwr ^rwt ^ ^^^U i ?ni wi^^i iirw tifq«if rsit u^ftm Tmii 

Pago 195, note. 
Page 199, note 2. 

Pago 199, note 5. 

Page 200, note 1. 

Pago 201, note 1. 

Page 202, note 2. 

Page 203, note 3. 
HHf qfq f nrql ^'ilftqirfr W^ftllft III I 

• Page 204, note, line 1. 

nv* g DTgtq qimni qft«it i ••• dw f^mrr^ ^t sN wir f««iiA 
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Page 205, note 2, pnrn. 1. 
^T««nTi fq^'^Pf^TTt: fV«FqiriiI^T^ fihnrwPl^q: I 

, Page 205, note 2, pnrn. 2. 

Page 206, note 2. 

Page 207, note 1. 
Page 208, note 1. 

nirrwjf ( if^wr^ 'f «iTimrifTFq«*! iffji^r JZirt^' t m^\ f^nnriv- 
qr^rq^^qr ^fwf%if wpj I fmit^^T^t nT^r f«ni^T^t U^i Piqi^nf i 
7T^«ir^ 7j %jpr JZ^^- 1 tr^T: ^^tr^ unrtr ff fwnT iiF^ i 
fii^«ii4sQi^Kq tr^qf ^ nrfinr tFn ^ur^r^ * n^rfq ^niil ^«itw- 
fq«qrr: q^Ti^m«rm«qrT Ttarm qiqpqnf^ q^qr^^^ -muFuqinq i nr ^ i 
if^qf I tqrw t qij^r I ^^mm\ ft ^^l9^^m\9ml q^w«r •ifWi- 
smt ^ ff q^pqqfifirrftnq ^^rwi^- nw^rmtFir wqirnrq** qwr q^i: i 

w^iirq f i?TqFq«%T fWift^^sFq n^lqm i wlnqmnqm i n^m9 
^^j^mm4) finrfq«%rs</tFir i 

Page 209, note 1 . 

f^Pq^^wFiiqnjqiftCW: ^fT9\: I 

Page 211, note 1. 

Fq«Fqifri?^Fq'»i%TfMii»jq<m*^pj i ifi^^i^^^wrqf%?r« i fq^- 

^PniT« I T< Fqif rH^n^r uRnfin^fJiiJii ^ i ^ruiiit fq^if^^nm 
* qq^^qr^qf qqrP^ ^TPiwrqwqRqfiii 
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Page 215, note 1, para. 1. 

Page 215, note 1, para. 2. 
Page 217, note 1. 

Page 218, note. 
Page 230, noU 1. 

ttfiwmfti Tfuvrir ^im ^ii\ line 2. 

StfuVflf^ srn^TOi^ ^IJ^VJt ^H I line 6. 
Page 281, note, line 10. 

m^q^ I line 12. 

Page 236, note 2. 

^^curf^sftT^^* ^m^ Ffi^jf ^ww^ ^^T^ ^tr^fiifir i 

Page 238, note 1. 

Page 239, note 1. 

^siftr^Ql fifJIVlf^^^: I line 1. 
Wf^iI^^I>iniltT for •firn^* I line 4. 

Pago 241, note 1. 

Page 249, note 1. 
^rfie<I^[Tfif*Ji|iliiiqfti|^rfi[ 5llHill 

Page 249, note 2. 
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Page 250, note 1. 

Page 250, note 8. 

^T?tfninti irmrajft 9^ ^t7[i wiT'iT^Ki^^pJnwi urn: iiTfwiaJ 
Tm^T fwiNK^i ^p^fq uniiWTfn* irnfftn^ «?^fi^fti: iwPtfiium 

Page 255, note 1. 
Smfitich. XI 1, 81. Tlie mannscripts hare mm SZIPVT^ 

Page 268, note 2. 

'nipnr ^f%WT ^tr^j i ii^int ic^^W ictfTT^cnr i ir^irrt 
fir • ^^Pnr^mvFt ^^q'l^r^: n^m inivrw» i 

Page 268, note 8. 

Page 269, note 1. 
%W€j: W^^m^i^m WWJ JI^ I milli on : yM^ ^l f^ ; ^' 

Page 278, note 2. 

Poge 274, note 1. 
Page 275, note 4. 

wfiiftjPr mail ^"nnm^lif^ftifwi' 

Page 276, note 2. 

v^m- fifirmidviinfmiiiifT^iO'qM^iC^MrhiiKi^mifir^ii I 

Poge 277, note 8. 

ww4t^ f%vnmTfin^>Jw ^tr^wtw^nfiiTflw i 

19 



NOTE to pp. 44, 46. 
Burmese Law. 

SiNCB writing the above, I have become acquainted widi 
the valuable Notes on Buddhist Law, published by Mr. J. 
Jardiue, the Judicial Comuiissiouer of Britiah Burma, 
together with contributions from Dr. Forchhammer, the 
learned Professor of Pali, of Rangoon (7 fasciculi, published 
in 1882-83), and from native scholara. These important 
publications mark the beginning of a new epoch in the 
study of Burmese Law. The Dhammathats of Buima, 
like the Dharmacastras of the Hindus, from which they 
have derived their name and a considei-able portion of 
their contents, are equally important from a practical, and 
from a historiqal, point of view. Buddhist Law> — i» 0., the 
Law of the Dhammathats, — jointly with the established 
usages of the country, has been made the lex fori of the 
Burmese Courts, under the Burma Courts Act of 1875, 
in fdl questioas regarding succession, inheritance, marriage, 
or caste, or any religious usage or institution of the Bud- 
dhist inhabitants of British Burma. The Notes on Bud- 
didst Law contain a number of highly valuable and 
suggestive disquisitipns, from the pen of Mr. Jardine, on a 
number of di&cult points connected with the Burmese 
Law of Marriage and Divorce, which his careful study of the 
principal sources of Burmese Law has enabled Mr. Jardine 
to elucidate with signal success. 

As regards the antiquarian researches of Mr. Jardine 
and Dr. Forchhammer, the results of their learned labours 
might seem calculated, at fii-st sight, to diminish the 
historical value of Burmese Law, instead of enhancing 
it. Dr. Forchhammer has succeeded in establishing the 
fact that the majority of the now extant Codes of 
Burma were composed during the reign, and at the 
instigation, of King Alompra and his successors. They 
cannot be older, therefore, than the second half of the 
eighteenth century. It appears that, before the rise of 
the powerful ruler just referred to, judicial decisions in 
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Burma used to be based entirely on the so-called hpycUh- 
toons, or inspired judgments and moral precepts attributed 
to Buddhas, Bodhisattas, and other legendary personages. 
Dhamroathats were not unknown in those times, but 
they were not recognized as the general standard of law. 
When, however, King Alompra and his successors had 
extended their dominion in every direction, and founded 
one of the greatest empires of Ajsia, it became necessary 
to promulgate a written Code of Law for the guidance 
of their numerous Courts of Justice. It was among 
the Talaings chiefly that Indian Law had taken roo^ 
and improved editions of the law-codes of India had 
long been in general use among the Talaings. The Burmese 
Kings, after naving conquered the Talaings, availed them- 
selves of their law-codes, and of Talaing codes previously 
translated into the Burmese language, and noade them 
serve as basis for the compilation of their own Codes of 
Law. Thus, e, g,, it has been aiscovered by Dr. Forchhammer 
that the Manu Kyay Dhammathat, so well known through 
Richardson's English Version, was composed between 
1758 — GO by the order of King Alompra, and that Talainff 
Adaptations of Indian Codes must have formed the principu 
source of the Manu Kyay. The introductory part of the 
Manu Kyay has been taken from a well-known P&li work, 
the Milinda Panha ; and the moral precepts inculcated in 
many passages of the Manu Kyay may be traced to the 
cic^ht Maggas, to the Agatis and other works on Buddhist 
ethics. Some of the national Burmese hpyathtoana have 
also found entrance into the Manu Kyay, and many of the 
legal rules embodied in that compilation may be traced to 
their source in the customary law of the country. 

It appears, then, that the Dhammathats of Burma, as a 
rule, are altogethier recent productions. However, the case 
is quite different as regards the Talaing originals, from 
which the original stock of these works appears to have 
been derived. The Talaings are an ancient nation, which 
early attained a certain degree of culture through fre- 
quent and long-continued communication with the natives 
of India. The earliest inscriptions of the Talaings, 
which belong to the fourth century A. D., exhibit the 
same mode of writing as the contemporary inscriptions 
of Southern India. One of the Talaing law-books, the 
Dharmavil&sa Dhammathat (Dharmavilasa Dharma^astrA 
in Sanskrit) was composed as long ago as A. D. 1174. 
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Another, the Wagarii Dhammathat, was written at the 
dose of the thirteenth century by Wagaru, a Kins of 
Martaban. This work was translated into P&li and Bur- 
mese by Budhaghosha, an ancient Jurist, who is reported 
to have been called to the Courts of Pugan and of the King 
of Siain for the purpose of settling disputed points of law. 
Budhaghosha flourished in the sixteenth con tuiy. His version 
of the Wagaru seems to lie at the bottom of the Manusara, 
which is going to be edited by the Rev. Dr. FUhrer. An 
edition and translation of the Wagaru, together with notes 
and an essay, has been prepared by Dr. Forchhammer, and 
is in coui*se of publication. It is hardly advisable to 
discuss any question connected with the early history of 
Burmese Lslw before Dr. Forchhammer's Essavs will have 
appeared. There is one point, however, in the published 
results of Dr. Forchhammer's researches, which claims 
special notice here, on account of its close connection with 
the question regarding the antiquity of the Co<le of Manu. 
Both Dr. Forchhammer and the Rev. Dr. A. FUhrer 
(whose labours have been referred to in this volume) con- 
sider it probable that the Burmese editions of the Indian 
Smritis are based on an earlier version of the Code of 
Manu than the one now extant. Dr. Forchhammer has 

{>ointed out that ideas of a sacerdotal nature ai'e entirely 
breign to the Burmese Dhammathats, whereas they represent 
one of the leading features of the Code of Manu. The 
Indian Legislator recommends animal sacrifice, which is 
strictly opposed to the fundamental principle of Buddhist 
ethics that no sentient being should ever be injured, and 
never referred to in the Dhammathats. The Jniquitous 
rules of the Indian Smritis regarding the privileges of the 
higher castes, of the Brahmans particularly, are reiterated 
to a certain extent in the Dhammathats. Yet this portion 
of Burmese Law seems to have been immediately derived 
from Buddhistic, rather than from Brahmanical, literature, 
and it does not prove anything, therefore, with I'egard to 
those Smritis which were consulted by the compilers of 
the earliest Dhammathats. On the other hand, supposing 
the authors of these works to have known and used the 
Code of Manu as it now stands, it would be neoessarv to 
assume that they have eliminated from their reproductions 
of it, with conscious efibrt, all ideas of a sacerdotal nature. 
This, Dr. Forchhammer says, would presuppose a power of 
discrimination and a degree of literary skill, of which the 
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BniTTicse writei-s have shown themselres destitute otherwise. 
Therefore the Burmese writersuiust have become acquainted 
with the Code of Manu before it had been permeated by 
Brahmanism, and before the Brahmans had gained general 
ascendency throughout the Continent of India. Nor could 
the Code of Yajnavalkya have existed at the- time when* 
the earliest Dhammathats were composed. The Burmese 
Laws are divided into the eighteen titles originally men- 
tioned by Manu, whereas Y&jnavalkya's^ clear and simple 
arrangement of the sacred laws under the three heads of 
Achara, Vyavahara, and Prayafchitta, is entirely foreign 
to the Dhammathats. 

It is impossible, as hinted before, to do full justice to« 
Dr. Forchnammer*s views before his forthcoming essay 
and his edition and translation of the Wagaru have been* 
published. Thus much, however, may be observed that 
the hypothesis of a non-Brahmanical Indian original 
of the Dhammathats is by no means irreconcilable with 
the theories put forth in the present volume regarding the 
high antiquity of the Code of Hanu in its present version, 
and its existence prior to the compilation of the Dham- 
mathats. A Buddhist version of the Code of Manu might- 
have existed in India by the side of the Brahmanical 
version. The Buddhist version might have been trans- 
feiTed into Burma, together with the other standard works 
of the Buddhists. It might have been lost, in after times, 
in India, whereas the Talaing and Burmese translations 
of it were handed down to posteritv. 

Supposing, then, a Buddhist version of the Code of Mana 
to have been co-existent with the Brahmanical Code, which 
is likely to have been the earlier version of the two ? Cer- 
tainly not the Buddhistic version, we should say. Brahma- 
nisra, according to the generally prevailing theory, is of 
earlier growth than Buddhism, and the Laws of Manu differ 
very little in substance from the Law of the Dharmasiitras, 
which were composed during the earliest epoch of Indian 
literature. There is one unbroken chain of tradition from 
the earliest down to the latest productions of the Smriti 
writers of India, and the privileges of the Brahmans and 
the principal doctrines of Brahmanism come out as promi- 
nently in the Dliarmasutras as in the most recent metrical 
compositions. 

As regards animal sacriHce in particular, its inculcation 
in an Indian law-book is indicative of ao early date of 
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compoBition rather than the reverse. The religious usa^m 
of the Yedic epoch were rife with sacrifices iDVolving the 
slaughter of many thousands of animals. The writers of 
the Sutra period continued to adhere to the principle 
that it was no sin to kill sentient beings for sacrificial 
purposes. It is not till we come to the age of the metrical 
Dmritis that we find the Puritan ideas of the Buddhists 
and other ascetical sects gaining ground on the broader 
views of the early writers on law. Thus the Code of 
Mauu itself, while repeating the old doctrine that the 
slaughter of animals is permitted for sacrificial purposes^ 
though not otherwise, has several other passages in which it 
is declared absolutely reprehensible. A higuly character- 
istic passage of this sort may be found in Manu, v. 48. This 
text is quoted in Vasishtha's Dharmasutra, IV. 7» as an 
enunciation of Mauu, proving that the slaughter of animals 
at a sacrifice is not slaughter in the ordiuaiy sense of the 
term. However, in the now extant version of the Code of 
Manu, and in a corresponding passage of the Vishnu- 
smriti (LI. 71), the conclusion of this text has been altered 
so as to fit in with the Puritan ideas of a subsequent 
epoch regai'ding the killing of animals for any purpose 
whatsoever. See Prof. Biihler's Note on Vasishtha, iV. 7 
(Sacred Books of the East, Vol. XIV. p. 27). 

Another argument in favour of the asserted priority of the 
extant Code of Manu to the Dhammathats ina^ be derived 
from the fact that these works betray an acquaintance with 
the contents of the Brihospati, Vyasa, Narada, Yajnavalkya 
and other Smritis which, as shown in these Lectures, must 
have been compiled at a later period than the Code of 
Manu. Several analogies between these Smritis on the one 
hand, and the Code of Manu on the other hand, have been 
pointed out by Mr. Jardine and by Dr. Forchhammer him- 
self. Here are some further instances of this parallelism, 
which have been collected from Richardson's Dhammathat. 

Dhammathat, II, 1, p. 30. In a dispute whether a 
deposit was made or not, the parties shall be tested by the 
ordeal of water. Narada (I. 5, 104) directs the performance 
of an ordeal in all cases of denial of a deposit. 

Dhammathat, II, 12, p. 48. If the knife, or spade, whidi 
has been handed over to an agricultural labourer for his 
work, be lost by him, he must replace it. Narada (IL 6, 4) 
recommends workmen to preserve carefully the utensib of 
their master. 
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Dliammathat, III, Introd., p. 69. Of boundary marks 
between two cities or villages, the original ownership shall 
not be lost, though they may have oeen in the possession 
of strangers for hundreds or thousands of years. All In- 
dian writers agree in excepting boundaries from the general 
provisions of the law of prescription; and Narada (I. 4, 11) 
speaks of certain species of property which are not lost to 
the rightful owner, even though they have been enjoyed 
hy strangers for hundreds of years. 

Dhammathat, III, 7, p. 72. If a debtor claims to have 
paid his debt, and the creditor denies it, let the creditor make 
an oath. If the amount of the sum in dispute be ten tickals, 
let him make an oath at the head of the stairs. If the 
amount bo twenty tickals, he shall make an oath at the 
bottom of the steps. If it be thirty tickals, let him make 
an oath at the foot of some respectable tree under the pro- 
tection of a Nat (spirit). If it be forty, fifty, or sixty tickals, 
ho shall be made to swear at the foot of an image of the 
most excellent ffod. In other cases he shall be made to 
undergo one of tne ordeals, by fire, water, rice, or lead. A 
similar gradation of oaths and ordeals, varying in heaviness 
according to the amount of the sum in dispute, may 
be found in the Vishpu-smfiti (IX. 3-14). Vishnu says 
expressly that the value of the property claimed must oe 
estimated in gold, and the choice of a particular oath made 
to depend on the value of the propertv. Thus, e. jr., sup- 
|K>sing the value to be less than one Krishi;uda, the defend- 
ant must be made to swear by a blade of Durva grass. If 
it bo leas than five Krishoalas, he shall swear by a lump of 
earth taken from a furrow. If it be more than half of a 
Suvarna, he must be subjected to one of the ordeals, by 
balance, by fire, by water, or by poison. These rules have 
l)een further developed by subsequent writers, such as 
Katyayana, Pitftmalia, and Brihaspati, by introducing a 
similar climax among the ordeals. Tlius, e, jr., it is ordained 
by Katy&yana, that the ordeal by rice shall only be 
administered in light cases, whereas the ordeal by poison is 
reserved for the heaviest cases. Two out of the four ordeals 
mentioned by Burmese writers, — viz., the ordeals by rice and 
by lead, — are not referred to in any of the early Smfitis of 
India, but they do occur in the Smfitis of K&ty&yana, 
Bn'^^'^P&^if Fitfimaha, and N&rada (unnrinted recension). 
Tlie ordeal by rice, it is true, is not pertormed in the same 
way in India, as it is in Burma. In Burma, each of the- 
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two litigants is made to chew the same quantity of rice, 
and he who finishes his portion tii-^it, is said to gain his 
cause. In India, the defendant must bite the rice ; and he 
is acquitted, if lie does not spit blood afterwards, and if 
the flesh of his teeth has remained unhurt. The Burmese 
ordeal by molten lead, into which the defendant has to dip 
his Angers, corresponds exactly to the Taptamftsha ordeal 
of the later Indian writei-s, where a piece of gold has to be 
fished out of a pot filled with hot oil and butter. See Dham- 
mathat, IX, II, p. 261. 

Dhaminathat, III, 10, p. 73. If the parties in a law-suit 
have laid a wager about the issue of the case, the judge and 
the pleaders shall take ten per cent, of the sum staked. 
Bets of this sort are not referred to by any one of the 
Smfiti writers of India except Narada (I. 1, 5, 6) and 
Yajnavalkya (II. 18.) 

Dhammathat, III, 17, 18, p. 75. If the purchaser fiub 
to tender the price of a commodity purchased, at the 
stipulated time, he must give interest for it The same 
rule is laid down by Vishnu (V. 127. VI. 40). Y&jnavalkya 
(II. 254), Narada (II. 8, 4), and others, but it cannot be 
traced to the Co<le of Manu. 

Dhammathat, HI, 24, p. 81. 'A Yathay, in the times of a 
former god, decided thus in Midila.' The sage here referred 
to seems to be identical with the Yogi, or Yati. Y&)uavalkya^ 
the compiler of the Yajnavalkya-smriti, which, according 
to the Introduction, was composed in the province of MithiU 
(Tirhut). The drifl of the decision quoted may be com- 
pared to Yajnavalkya, II. 252, 258. 

Dhammathat, III, 28, p. 82. The husband is not liable 
for debts contracted by his wife, unless they were contracted 
with his knowledge. According to N&rada (I. 8, 18, 10,) 
the debts of a wife are never binding on the husband, 
unless they were contracted for the benefit of the family. 
Analogous rules are laid down by Vishnu and Y&jnavalkya. 

Dhammathat, III, 53, p. 96. There are three sorts of sure- 
ties, for the property, for the pei-son, and for the property 
and person together. These three sorts of sureties may be 
fitly compared to the three-fold division of suretyship in 
the Smritis of Narada, Yajnavalkya, and Vishnu. Manu, 
on the other hand, refers to two kinds of sureties only. 

Dhammathat, IV, 3, p. 117. If cattle have been stolen, the 
inhabitants of that district are held liable to which the 
footmai'ks of the stolen cattle may be traced. The owner 
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of tlie stolen cattle shall trace the footmarks, and the 
villagers shall go with him. If tlie villagers are able to 
show a place where the footmarks leave the village, they 
are free from blame, otherwise they must replace the stolen 
cattle. Y&jnavalkya (II. 272) says, that the villagers shall 
be held responsible if the trace has been canied to their 
village. N&rada (II. 10, 22-24) ordains that experienced 
men shall trace the footmarks. The stolen goods have to 
be replaced by that district to which the footmarks have 
been traced, unless the place can be shown where the foot- 
marks leave the district. 

Dhammathat, VII, 26, p. 192. There are in all sixteen 
sorts of slaves. E^h of these is again divided into several 
species. Manu does not know more than seven kinds of 
slaves (VIII. 415). N&raila (11. 5, 23-26) enumerates fifteen 
kinds, many of which find their counterpart in the Burmese 
classification. Thus the species of home-born slaves, of 
purchased slaves, of inherited slaves, of those made captive 
in war, of given slaves, of ple<lged slaves, of slaves serving 
of their own accord, are common to both the Indian and 
Burmcso law-books. 

These examples, which might be easily multiplied, will 
suffice to show that the compilers of the Dhammatnats must 
have been acquainted with the latest productions of the 
Smriti epoch, as.well with the Laws of Manu. It is true that 
some of the analogies quoted may be casual. However, the 
points of coincidence are far too numerous to be attributed all 
of them to mere accident. Nor can the retention of Hanu*s 
eighteen titles of forensic law by the Burmese writers, and 
their seeming ignorance of Y&jnavalkya*s threefold divi- 
sion of sacrcfl law, be taken to prove their want of acquaint- 
ance with the Laws of Yajnavalkya. The classification 
adopted by Yajnavalkya may have been known to the 
authors of the Dhammathats, though they have not refer- 
red to it. They had no occasion for referrmg to this classi- 
fication, because they had confined themselves to borrow- 
ing one only out of the thrco principal parts of the sacred 
law, as distinguished by Yajnavalkya, viz., forensic law. 
The arrangement of forensic law in eighteen pnrts may 
have been derived from the Code of Manu, but it is equally 
possible that the Burmese writers took it from one of the 
other metrical Smritis. This classification, far from being 
peculiar to the Code of Manu, appears to have been uni- 
versally adopted by the compileiB of metrical Smritis. 
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It is distinctly mentioned in the Smritis of N&rada and 
Brihaspati, and Yajnavalkya himself though not referring 
expressly to the eighteen titles of hiw, has arranged Civil 
and Criminal Law under eighteen or twenty heads, as has 
been pointed out by his Commentators. It is only in the 
earliest productions of the Smriti epoch, the DhannasHtras, 
that this classification does not make its appearance. 
This fact furnishes a further proof in favour of the assump- 
tion that the Burmese wnters did not become acquainted 
with Indian Law till it had reached one of its latest stages. 
Nor does the Burmese tradition, which attributes the com- 
position of the earliest Code of Burma to King Vyomadhi, 
or Pyoo-mang-teo, in the second or third century A. D., 
stand in the way of this assumption, the legendary charac- 
ter of that story having been proved oy Dr. Forch- 
hammer. 

Though the contents of the more recent Smritis appear 
to have been known to the compilers of the Dhammathats, 
these works, according to the just observation of Mr. Jar- 
dine and Dr. Forchhammer, do not betray any acquaintanoe 
with the Indian Conmientaries. This fact tends to bring 
back the Introduction of Indian Law into Burma to a 
comparatively early period, the earliest Commentaries, 
as shown in these Lectures, having been compiled in the 
eighth or ninth century. Supposing the borrowing of 
Indian Law by the Talaiugs to have commenced in uiose 
times when Buddhism, as attested by the Chinese pilgrims, 
continued to be largely predominant in India, the hypo- 
thesis of a Buddhistical Indian Original of the Talaing 
and Burmese Codes would gain a great deal in plausibility. 
The Buddhists might have compiled, from all the then 
existing Smritis, a code for the members of their sect, 
to which they prefixed the time-hallowed name of Manu, 
the primeval mythic Legislator of India. It is true that 
the Buddhists of Ceylon do not possess a Code of Manu, 
but neither is it probable that the Talaings and Burmese 
received their laws from the south of India. The referen- 
ces to Benares and Mithila in the Manu Kyay Dhamma- 
that point to Northern India. These, however, are tea 
altioria inddyinis, which cannot be discussed satisfactorily 
before Dr. Forchhammer s new book is before the publia 
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The Law of Adoption accordinq to thb 

Dattaraciromani. 

Thb Daitaka9iroina9i is an epitome of seven Treatises 
on Adoption, arranged in twenty-one Chapters. To facili- 
tate reference, the compiler has^enerally added a summary 
at the close of each Chapter. The passages extracted from 
the Dattakamfmamsa and Dattakacnandrika lead on every 
topic. They are frequently accompanied by a commentary. 
The subjoined version of some of the principal portions 
of the Dattakafiromani, and of part of the summaries 
contained in it, has been prepared with a view to utilize 
that valuable compilation which was prepared under the 
judicious patronage of the Founder of the Tagore Law 
Lectures. Those passages in the Dattaka^iromani which 
are quoted from the Dattakamfmamsa and Dattaka- 
chandrika have been omitted, as these works are already 
accessible in an English form. 



Chapter II of the Dattakaciromani. 
Right to adopt a son, 

Dattakanirnaya. — The rule for giving and taking an />^«*«- 
(adoptive) son shall be stated next. On tliis subject, Vasistha "•'^••^ 
says, — " A son produced of virile seed and uterine Wood 
proceeds from his mother and father (hs an effect) from its 
cause. Both parents have power to give, to sell, and to 
abandon him. But let him not give or receive (in adoption) 
an only son. For ho (must remain) to continue the line 
of the ancestors." 



* See rrofcffiior Bdhlor 8 Timnslatioo of the Vasifh^ha-cmriU, Sacred 
Dooks, XIV, p. 7o. 
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DaUaka- 
iitaka. 



DaJUaka- 

datJMHO, 



DattakatilaJca, — In the Vyavaharatilaka, Bhavadeva ha» 
composed the Dattakatilaka on occasion of the Dattaka sou 
and the rest.^ On failure of a son, in order to prevent 
cessation of obsequies, and to continue the line ot auces- 
tora, the adoption of a Dattaka son is prescribed in the Kali 
(age of the world). Vriddhabrihaspati : "Even as oil is 
declared by virtuous men to be capable of replacing (clari- 
fied butter), wlien a man is about to perform an offering, 
of the same description are the eleven sons besides the 
appointed daughter and the son of the body." Yriddha- 
^atatapa : '* One sonless should be anxious to adopt a sou 
by all means for the sake of the funeral ball (pinda), water, 
and funeral rites; and for the preservation of his name." 
" One sonless," i, e,, one destitute of a son ; and a male person, 
because the male gender is used. And thus says Manu : 
" Those eleven sons who have been enumerated previously, — 
viz., the son of the wife (kshetmja) and the rest — are men- 
tioned by the wise as substitutes for a son, in order to pre- 
vent the cessation of obsequies." 

Dattakadui'pana, — On this subject Atri says: ''By a son- 
less (male) only must a substitute for a son be always adopt- 
ed anxioubly by all means for the sake of the funeral ball, 
water oblation, and obsequies." The term ' only ' is used 
to denote the incompetency to adopt of one who has a sou. 
The text of Manu, '' a son whom the mother or father give 
during distress (confirming the gift) with water," is inter- 
preted in the same sense by Apaiarka, who says, " during 
distress " means ** when the adopter has no son." Or the 
phrase " during distress " means " during a famine or other 
calamity." The Mitakshara^ says : " This prohibition (under 
which adoption is unlawful), where no distress exists, is as 
regards the giver only (not the receiver)." Thei*e (in the 
text of Atri) the term " must be adopted," being a future 
passive participle, gives rise to four questions : (1) by whom, 
(2) how qualified, (3) for what purpose, (4) in what manner, 
shall a son be adopted. " By a sonless (male)" is the answer 
to the fii*st question. " A substitute for a son," i.e., a Dattaka 
only, is the answer to the second question. The term 
'always' is used in order to exclude a legitimate son and 



* ThLi iutroductorj stanza shows that Bhayodeva's Dattakatilaka 
forms a section of a comprehensive work on forensic law callod 
Yjra ?ah a ratilaka. 

* Colebrooke's Mitakshaia, I, 11, § 10. 
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the rest by wliom the obseqiiies are fK^rformed for the time 
being only. The clause " for the sake of the funeral ball, 
water oblation, and obsequies" contains the answer to the 
third question. The term "by all means" refers to the 
performance of the Iloma and other rites which have the 
object of converting the adopted son into a Sagotra. The 
affix fa/», with which the woi-d prayatiiatas (" by all means") 
is formed, is used in order to show that a son should be 
adopted in every possible manner. This term contains the 
answer to the fourth question, (^nkha and Likhita say, 
"Through a son he conquers the worlds; through a son's 
son he obtains immortality ; through a son's grandson he 
attains the abode of the sun." Sumantu, as quoted in the 
Chandrik&, says : "Let a son of the body carefully perform 
the obsequial rites to his departed mother and father, 
including the recitation of Mantras." 

Daitakakaumudl. — .... In this matter, the following TMtahn^ 
considerations should be attended to. To design the adoption *""*"^ 
of a son in general terms as an uncalled for proceeding 
(in any case) would l)e unreasonable. There are two texts, 
of Atri^ and from the Ratnayana, from which the existence 
of other reasons for the adoption of a son (besides those 
generally stated) maybe inferred. (Atrisays:) "A roan 
must wish to have many sons, because if only one of them 
goes to Qaya (for the purpose of offering a ^raddlia 
to his deceased father), or if he performs a hoii»e-sacri- 
fice, or if he sets a dark-coloured bull at liberty (he will 
acquire final emancipation through his son)." (The Rama- 
yana says :) " A man must wish to have many sons, who are 
virtuous and well-taught, because there might be one 
among them all likely to undertake a pilgrimage to Qaya." 
Thus, supposing even the offering of the funeral ball 
(pinda) and the water oblation to be duly provided for, the 
adoption of a son might still be called for in that case, for 
one of the reasons stated by Atri and the rest. This 
sul)tilo arcTument should be taken into consideration. 
Besides,' the author of the Vivadabhangarnava (Jagan- 



* This text occnrfl In the Inntitntes of Vishiin. Bee the Author's trans- 
liition in tho Sacred Books of the Bust. VII. p. 2^. 

* l*he drift of what follows here is this, that the appointment of a 
Pntrika, in spite of the cxistenoe of one or seyeral sons, heing a legal 
pnictice. snd confirmed bj a precedent from sacred history. the analofons 

{irnctice of adoptinpr a son, where legitimate sons are lifitif , is eqnaUj 
egal. The VifidabhangarpaTa is the Dig atl translated bj Oolabrooka. 
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natha) also declares that, in case a Dattaka sou should have 
been adopted, in a valid form, in spite of the existence of 
a son of the body, a third share of the property should bo 
allotted to him, just as in the case of a son of the body^ 
who was born after the adoption of a Dattaka son. Besides, 
the following text from a Smriti is quoted in Qridhara- 
svamin's Commentary on (certain) verses in the Bh&gavata 
(Purana) : " O King, he gave Akuti (his daughter, in 
marriage) to Ruchi, though she had brothers living, relying 
on the law regarding the appointment of a Putrika 
(appointed daughter), in order to please Qatarupa." This 
text is intended to show that even where a son of the firat 
class is in existence, a plurality of sons may be produced, at 
the instigation of a woman desirous of having many sons, 
in accordance with the text, — " A man must wish to havo 
many sons, because if only one of them goes to Qaya," etc 
The term ' nripa ' (' O Kin^ ') is the vocative case (of the 
noun, ' nripa ' * a King '), and refers to King Parikshit. If it 
is read with a visarga at the end (nripah), it is (a noun in the 
nominative case) expressing the agency of Manu Svayam- 
bhuva (the father of Akuti). The term ' ^ktitim' is a noun 
in the accusative case, containing the name of (Manu's) 
daughter. The term ' Ruchi ' is a noun in the dative case, 
containing the name of Prajapati, the son of Brahman. 
The phrase "though she had brothers living," means "though 
her two brothers, the Kings Priyavrata and Uttanapada, 
were then in existence." Qatarupa was the wife of Manu. 
Dauaka- Daitokadidhiti — ^unaka declares that a daughter's son 
dtdhUu ^^^ ^ sister's son may be adopted by a Qudra. The adop- 
tion of a son, as prescribed in the text (of Qaunaka), ^ A 
daughter's son and a sister's son even are adopted by 
Qudras," may be undertaken by women having husbands, 
as well as by men. For ^unaka says expressly, — ''a 
barren woman, or one whose son has died, having fasted 
for a son." Some, however, declare that, on account of 
the term ' only ' and of the male gender being used in 
the text (of Atri), '' By a sonless (male) only must a son 
be always adopted," a woman is not entitled to adopt a 
son without the sanction of her husband, in accordance 
with the text of Vasishtha, — '' Let a woman neither give 
nor receive a son, except with her husband's permission.** 

That is improper 

Dattaka- Dottakasidatidntamanjari (according to the Summary 
Biddkdnta- at the end of Chapter II). In the Manjaii, the adoption 
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of a brother's Bon is declArcd necessary, and the adoption 
of a different person prohibited (where a brother's son is 
available). The filiation of a plurality of sons is approved 
of, with a view to adoption beins both a universally bind- 
ing duty and a specially meritorious proceeding. 



Chapter III. 

Adoption of a son by a woman with tier husband^s 

permission, 

Daiiakanirnaya. — .... Giving or taking a son in i>«itnh»' 
adoption is illegal in a woman, unless her husband give ■'''*•*'* 
his consent to it. 

Dattakatilaka. — Thus in the text, " If amongst many S^C*"' 
women, the wives of a single husband, one should have a 
son, Manu has declared them all mothers of a son through 
that son/' the term " a single husband " means " the same 
husband." If amongst several wives of one and the same 
husband, one bhould have a son, his other wives are 
declared mothers of a son through that very son. There- 
fore they (the other wives) are not entitled to adopt a son, 
thougli tlie husband may have given them permission to 
do so through love, or from another motive, because a per- 
mission given by a man having no son is not worth any- 
thing, according to the text, " one sonless should be anxious 
to adopt a son by all means, for the sake of the funeral 
ball (piada), water, and funeral rites, and for the preserv- 
ation of his name." By " one sonless," i.e., by a male 
destitute of the likeness of a son. Not by a woman, 
because she may neither give nor receive (a son in adop- 
tion), as stated by Va«?is!itlia — " Man formed of virile seed 
and uterine blood proceeds from his mother and his father 
(as an effect from its cause). (Therefore) both parents 
have power to give, to sell, and to abandon him. Let 
him not give or receive (in adoption) an only son. For 
he (must remain) to continue the line of the ancestors. 
Let a woman neither give nor receive a son except with 
her husband's permission." The right of a woman to 
adopt with her husband's permission is secondary only ; 

and it must not be said : The mother also has 

full power to give or receivo a son, on failure of the father, 
because the text " both parents have power " contains the 
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Dvandva (copulative) compound (iB&t&pitarau 'both 
}>arent8 ' ), and because it is said, '' Whom his mother or 
father give/' etc. (Manu, IX. 168), and because each of the 
two component parts of a Dvandva compound is significant 
by itself. This objection cannot be maintained in the 
face of the rule that the husband's permission is required. 
Again, if it be said that here also the equality of rights 
between both parents is established, the prohibitive rule« 
" Let a woman neither give nor receive a son," would be 
unmeaning, the female sex being in every way dependent 
on the male sex, because they must never be independent. 
And thus says Harita : " In regard to a wife, in regard to 
wealth, and especially in regard to the sacred law^ a 
woman does not deserve independence neither in taking 
nor in abandoning." Namda : '' Transactions made by a 
woman are null and void, except during distress, especially 
if they relate to the gift, mortgaging, or sale of a house 
or field. Such tmnsactions acqun-e validity in that case 
only, if the husband approves of them ; or, on failure of the 
husband, the son ; or, on failure of both husband and son, 
the King." The term "during distress" is used (in the 
text of Narada), in order to indicate that a gift or other 
transaction made by a woman, for the purpose of obviat- 
ing distress, is valid. Therefore, a woman even may give 
in adoption, and completely relinquish her dominion over 
a son in times of distress. !But she may not receive him 
(in adoption), because the Dvandva compound, etc., is used 
with reference to the gift only of a son. Therefore, both 
parents have power to give, sell, or abandon — from passion 
or some other motive — their son, who is formed of virile 
seed and uterine blood, and has proceeded from them (as 
an efiect) from its cause. But they are not (invested with 
equal power) as regards the acceptance (of a son). Although^ 
therefore, a son owes his existence to his mother, she can- 
not be permitted to adopt a son independently (of her 
husband), because she is not allowed to give a son in 
adoption during the lifetime of her husband. Therefore, 
supposing even a man were anxious to give in adoption 
his only son, the representative of his race, a woman is 

not allowed to receive him in adoption 

Dauaha- DaitakacUivpana. — The adoption of a substitute for a 

daritana, ^^^^ hhould be undertaken by females as well as by males. 

If it be objected that the incapacity of women to give or 

receive a son in adoption is shown by the text of Yasiali- 
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(ha, " Let a woman neither give nor receive a son/' (the 
reply ib) — No. The incapacity of women to rive or receive 
a son might be twofold : owing to their incapacity to 
recite the Mantras customary on the gift or acceptance of 
an adoptive son ; or owing to the want of the husband's 
consent The first reason is not to the purpose, because a 
woman, after having merely declared her intention to 
adopt, might cause the Homa and all the other ceremonies 
to be performed by a spiritual guide. Where the person 
to be adopted is a closely related Sapinda or Sagotra, 
there is no impropriety of any sort, because it is ruled 
that the Homa and the other ceremonies may be dispensed 

with in that case Nor is the second reason correct, 

because Vasishtha recognizes a right to adopt in women 
as well (as in men), as he says — " without the husband's 
permission." For Vasishtha does not speak of that incapa- 
city of a woman which is caused by her incapacity to 
recite Mantras, but of that incapacity only whicn is con- 
nected with the want of the husbana s consent In 

accordance with the text — "The father protects her during 
infancy ; the husband protects her when she is grown up ; 
the son protects her in her old age: a woman is never 
fit to bo independent" — women whoso husbands are living 
have power to give or take (a son in adoption), not 
independently however, but with the sanction of their 
husband only. Widows, on the other hand, who are des- 
titute of the three, beginning with the son (i. e., son, hus- 
band, father), possess an entirely uncontrolled and 
independent power of giving and taking (in adoption). 
Only the widow's right of adoption must be held to be 
confined to the widow of one divided in estate (from his 
brothers or other coparceners). This is because mutually 
conflicting texts of law are found, such as, e, g., the follow- 
ing: "The wife is heir to her husband's wealth ; on failure 
of her, the daughter is stated to inherit ; on failure of her, 
the daughter's Ron ;" — and "The wife, the daughters, the 
parents, the brothers, their sons, Qotrajas (gentiles), a 
Bandhu (cognate), a pupil, and a fellow-student" — and 
" If among all sons of one man," etc* Of an uncle who 
has no son, the son of his brother is considered as such. 



* The whole text mns as follows :—'* If amonff all the MTeral aona of 
one mnn. ofio nhonM have a son bom. Mann prononnoe* them all fatbera 
of a male child thron^h that son." 800 Mann, IX, I8i. 

20 
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Ill Ihe coso of Olio clivido<l in estate, liis wife {inherits 

hid i>ix)|)eriy) ; on failure of her, liis daughter; ou failure 

of nor, the daughter's sou. For 'Vajnavalkya aajs: 

" The son of the body (Aurasa) is he who was begotten on a 

legitimate wife. The son of the appointed daughter is etiual 

to hiuk." If it be objected: How is it that ihe son of Uie 

appointed daughter, tliough equal to the son of the body 

(Aurasa), in iiisorte4l after the daughter? The answer is: 

True. Plowovcr, a prior right of succession belongs to that 

son of a daughter only, who has been appointed (heir to 

liis grandfather), but not to one unappointed. Thus his 

insertion after the daughter is quite ])ro])er. In Uie case 

of one joint in estate (with his brothers or other copar* 

cenei-s), the right of succea^iion belongs to the wife, under 

the text of Manu, " A wife, having no son, who is faithful 

to the bed of her IoihJ, shall give the funeral ball to him, 

and shall take his whole share of the estate." Through the 

wife (i. e. after hci), the inheiitance shall devolve on tlie 

daughter and on the daughter s son. The phrase ** one who 

has no sou " lueaus pi*ecisely ** one who luis no son " only. 

and not '' one who has no Sapindas." Therefore, thougli 

Sapiudas may be in existence, the wife alone inheriU; 

but in the case of one joint in estate, the inheritaiioa 

belongs to the brothers and the rest. Thus tlie law has been 

declared by the compilci*s of works (on law), in order to 

reconcile conflicting texts. Therefbi*e it is established thai 

women are invested with the right to adopt 

Dnttaka-^ Dutta/cukiiuinudl — . . . " Let a wouiau neither give DOf 

receive a sou except with her husband s permission." The 

true import of this text (of Vasishtha) is as follows: As, 

under the text, " If, among all the wives of one husliaiid, cue 

should bring forth a son, etc." ( Maiiu,IX., 183), the Qriddhas 

and other duties incumbent on a son may be peifornie<l by 

the son of a rival wife, the adoption of a s(»n bv such a one is 

not permitted, because the rites performed by him benefit 

both. For, as regards his tilial relation to the husband, lie 

is his legitimate and principal son ; and as regards tlie wife. 

he is her sticondary son, just as an adopted s<»n. lliereforo 

such a woman is not allowed to adopt another son witliout 

the husband's permission. Thus writes Mitiumifra (tba 

author of the Viramitrodaya). Thei-efore, a woman uiav 

adopt a secondary son by permission of her husband, thougli 

the latter has a son by another wife. Thus, according to 

this view, the adoption of a further secondary aoUf whi 
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A non of tho Wly or a Rr>condary son ia already in existence, 
is valid. This should be known. 

DiittaJcadltUiUi (according to the Summary at the close DntuAn- 
of Chapter III). The author of the Dattakadidhiti dedares **"***• 
that women having husbands are allowed to adopt a son 
by permiasion of their husbands. A widow may adopt, if 
she has received permission to do so from her husband 
during the lifetime of the latter. 

DdttakasiddhdntanumjaH. — The Datta and the other />«««*«- 
substitutes for a son, who have brothers living, and I^SSwi* 
are not the eldest of the family, should be known to 
be incapable of beinof adopted by women who have not 
received permission to do so from their husbands, because 
^unaka says, — '* Ky no man having an only son should the 
gift of that son ever be made. One having many sons should 
make the gift of a son by all means." Besides, another 
Smriti declares, — " Lefc him not give an eldest son ;" and (a 
third Smriti says ) : — " Let not a woman give a son," and fur- 
ther : " But let him not give or receive ( in ailoption) an only 
son. For he must remain to continue the line of ancestors." 
Finally, Vasishtha declares, — "Let a woman neither give nor 
receive a son except with her husband's permission. From 
this prohibitory text, the right of a woman even to adopt, 
if she has received permission to do so from her husband, 
may be inferred. Therefore, in the above injunction, " By 
no man (having an only son should the gift of that son 
ever be maile)," no stress has to be laid on the reference to 
the male sex of the adopter. . . . 



Chapter IV. 

Restrictions in regard to adoption. 

DattakaJcaumtidi. — . . . Now about persons fit to be P^«**; 
a«lopted. A Dattaka who is a uterine brother's son; a 
Dattaka who is a Sapi^da ; a Dattaka from the maternal 
grand father's family ; a Dattaka who is a Sakulya ; one who 
is a Samanodaka ; and one who is a Sagotra : each of these 
has to be considered eligible on failure of the one preceding 
ill onler, with reference to closeneas of relationship. This 
rule has been declared in the Dattakadidhiti, Dattaka- 
chandrika, Dattakamlniamsa and other works, as being the 
upshot of the discuasions kept up in many a learned assem- 
bly. Anantabhatta declares that a brother, a ]>aternal uncle. 
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and a maternal uncle form an exception to this rule^ becanae 
they are unfit to be regarded as sons, as being related to 
the adopter in a prohibited degi'ee. The meaning is, Uiai a 
sister's son and a daughter's son are excepted, because tlicy 
are related in a prohibited degree. A brother, a paternal 
uncle, and a maternal uncle cannot be viewed in the light 
of a son. 
ihinaka- DiittakakaumtUll (according to the Summary at the close 
•^H»nm!* ^^ Chapter IV). The author of the Dattakakaumudi, eiidora- 
toUulsiini- ing the opinions of a large number of writers, declares, 
iu«rjr. after a great deal of deliberation, that a secondary son may 
be adopted from a desire to have many sons, though a son of 
the Ixxly be in existence ; and that, where one secondary 
son is in existence, another secondary son may be legally 
ailopted. Where, however, one of the two motives- a 
desire to have many sons, and the attainment of a certain 
(blissful) aboile in a future state — is absent, tlie adoption 
of another son is hardly called for. One on whom the 
Tilt oereuiouy of initiation has been performed is nevertheless fit 

k**'\m!!i ^^^ ^^ adopted as a son. Such a son is a Dvyanuisliyaya^a, 
on iKiistiii* or Dvipitrika (son of two fathers), if an agroemout baa 
^a !!j^ iHiou entered into, to the cfiect that he shall bo regarded 
* ^^ ' as son both to his natural and adoptive parents. However, 
an uninitiated pci'son is titter to be adopted than one 
initiated. A uterine sister cannot adopt the son of her 
uterine sister. A uterine brother should not adopt the son 
of his uterine sister. (All) pei-sons related fto the adopter) 
in a prohibited degree, especially a daughters son, a aiater's 
son, a paternal uncle, and the sou of a mother's sister, must 
not 1)0 adopted as sons. Nor can two or three together 
adopt a single peraon. This also is written (in the Dattaka- 
kaumudi). 
n%mk^' DuttakaduUiiti (according to the Summary). The same 
m!!imoii« ^>pii'i^>^ i^ delivered in the VattakiulklhUL Besides, it is 
uiihi III b« asserted in that work that one belonging, e.g,, to the Ouriarm 
v'^uii^ * tribe (the people of Quzerat) can only adopt one dchis 
i.\...Hii own tribe. He cannot adopt a Telinga, or a Bengali, or a 
u, AiioiitiiHi ivulin^o. In the same way, persons belonging to one Vedic 
iV«rimir olan. such a.s, e.ij., Variyaor Varendi-a Bri^mans, must not 
i.«i uiiiimi, ii,|opt one belonging to a different tribe. Where a aoa of 
ii«?.?Vii«" a Sapiiula i*elation is in existence, the stepson of a aieler 
i<i.ii.iMii riuuu>t Ik) adopted. He can only be aaoptod on fiulure 

rr™ia.*»t' tt Siip"."!*^- 1" ^'^^ ^^^ «f Atri (Manu IX, 182) 
uM lilt. •• Among several brothers, the sons of one man,** the tana 
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" a sou " means " a son of the body '' ( Aui-asa). Therefore, adoption of 
seveml men together even can adopt a single son, just ■ *»">**»«'*» 
as DraupadI was married (to several brothers). One of 
the rituals prescribed for the ceremony of adoption, 
whether the one stated by Caunaka, or the one stated by 
Vaslshtha, or another, should be performed even in the case 
of the adoption of a brother's sou. If this were not (the 
proper thing to do), there would be an end of the twelve 
sorts of sons, and he (the adopted sou) would not be men- 
tioned as the fifth (of the sons). 

The Dattakdsidclhdntamanjari — (Summary) states, ifaumka- 
that the a<loption ritual should l>e performed in the case of JJ^j[J^JJf' 
a brother's son as well (as in other cases). In deference i, •doption- 
both to universally binding rules of law, and special pre- J^^^.J'JJ^^ 
ccpts, even a plurality of (^r)pted) sons is legal. Their 2.piaraiitj 
number must be restricted to three; there would ^ **<> 2 JJJJSiia 
end of them otherwise. Women cannot adopt without eanaoi 
the sanction of their husbands, because the tei-m "by a***JP*^**^ 
soilless (male," in the leading text on adoption) is in the imikI*^ ooa- 
male gender. In the text " One of the same Jati should be J*"**... 
iidoptc<l," equality of Jati means equality of descent, notoljlui ' 
equality of c&ste, as eg, both being members of the Brah- ». wrtHc- 
man caste. This interpretation has the inevitable conse- ^ ** ** 
qiicnce, that a native of Quzerat might thus be adopted 
by a Mahratta, which is against the best authority. The 
I)atta and other (adopted sons) are fit to be adopted from 
their birth up to the date of their marriage — this is the 
law; but not after their marriage. This is ordained in the 
Kalika-purana. Those adopted before initiation are prefer- 
able for that reason (to those adopted after initiation). 
The age up to five years is the fittest of all. The years 
after that are not equally good. Thus says the Dattaka- 
siildliantamaiijai !. 

Daitnlatnirnaya — (Summary) prohibits the adoption, 



by Brahmans and the rost, of a daughters son and of a ^'TUZT-' 
sistci's son. It prohibits, likewise, the gift and acceptance tUwola 
of an only son. However, (the prohibition of) the gift of ^JJ^^^J'^J 
an only son is mentioned as an esoteric doctrine only ; it a tiiur't 
does not mean that such a gift is invalid. The acceptance J"| ^ 
(of an only son) is unimpeachable, l>ecause it has nothing only ton; 
to do with esoteric doctrines. The gift or acceptance of a**^***^ 
son by a woman, without the c<msent of her husband, is butbMHlt 
invalid. Tho gift or acceptance of an eldest son is void, ^jf**" 
because it is incumbent on that son, before any one else. 
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6, fonnaii- to perform the funeral rites addressed to hia &tlier and 
tiesneces- other aiicestors. Oil the aiioption of a aon« the ritual 
d^re^trio- prescribed by Qaunaka and others must needs be performed. 
tiona M (0 d'he Homa should be offered by a woman also, according 
*^^ to law, through tlie mediation of a Brahman. Sonslup 

may be produced, even without tlie Homa coi*emony and 
other rites being performed. Whei*e the ceremony (of 
iuitiation and the other rites, beginning with the tousura 
rite) do not take place, sonship is inevitably annulled. A 
boy more than five years old must not be adopted. Should 
he have been adopted, his sonship is not valid at law. On 
the adoption of one more than five years old, a house- 
holder who maintains a sacred fii*e must perform the cere- 
mony of Putreshti. If he does not maintain a sacred fire, 
sonsnip may be effected by the ceremony of initiatioUyetc., 
(performed in the adoptive father's family) alone. 
Dattaha- DattukatUaka (Summary). — A man who has not the liko- 
^^* ness of a son may adt»pt a secondary son. If the heirs up 
brotiMr*!!* to the brother {viz., the wife, daughters, parents, broUiera) 
•<>n cannot are wanting, and a brother's son is in existence, adoption 
2, vii«re A* cannot take place, because all duties and rights (attaching to 
»nnieM a son) devolve on the brother's son (in that case). Whei^ 
•tioptf"^^' one wife has a son, all the rival wives, though sonless, will 
8, adn'ptioo doubtlcss becomo mothers as well C through that son). A 
J^7^ sonless wife cannot adopt a son in that case, even tliough 
hor husband should consent to it, a consent which ia con- 



trary to the sacred law being invalid. In cases of 

an adoption made by a woman is valid ; but slie caiuioi 

give in adoption (in cases of distress). 

4. adoption Where many sons are adopted, at the desire of a single 
».!nr^*^** man, by a single act, it is a valid transaction. Where, 

5. N4Md{- however, each lias been adopted by a separate act, the 
^.^"J'^.u adoption is invalid. The performance of a Nandimuklia 

6. imuM- l^raddlia previous to the act ot acceptance is improper, 
hoidera becausc there is no authority for it. Householders aloue 
bu of^*^ iii<^y adopt sons according to custom, and not the tliree 
AddptinR; other orders (of ))upil, liennit, and ascetic). Thus far the 
ortii«b^?iy Tilaka. 'l'^'^ folU)\ving further rules ai-e also oontaincd 
and the in tho TiUika. In the (present) Kali age of the world, tlie 
aoiM^^ son of the body and the ad<»pted son are the only two 
8, adopted recognized species of sons. On failuro of sons, grandsons, 
Imtiu* ^'^^' great grandsons, an adopted son is declared heir to the 
H, forma- i)roperty. In the case of bapinda and Sagotra relatioiis, 
luieauu- t>et^iiming with a brothers son, adoption acquires validity 
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through t% mere vcrhal agreemenfc, without Hoina and the oeeeMMnr 
other ceremonies being performed. In the adoption of a ^'','^i'jjj^*' 
Sapinda or Sagotra relation, there is no restriction as to lo, nttric- 
age. A married man even is fit to be adopted. The res- '*<>"• ■■ ^ 
triction an to age, as stated in the Ralika-puia^a, refers to "^ 
adopted sons other than Sagotras. After having attained 
the age of five years, those only can be given in adoption 
who wish it. They cannot be adopted against their wish. 



Summary of Chapter V. 

Who can give in adoption. 

DcUtnkanirnaya, — Not to give an otdy son in adoption, /mmoIm- 
cxcepting the eldest son, is an esoteric doctrine, but the JJ**/!^ 
gift IS not invalid. The gift of an eldest son, no matter of an onir 
whether the giver has one or several sons, is invalid. •*"• JJ^*' 
Thus it is ordamed in the Dattakaniinaya. non.- 

D(Ut(ikiUilaka, — Where a son by a rival wife is in exist- /xnidhi- 
cnce, a woman is not entitled to adopt a son. Nor is it |*'*jj|*'jj^ 
lawful for a man to adopt another substitute for a son where of ■ won 
there is already one substitute for a son. Wise men do ji'HwoUier* 
not consider as legal any transaction of a woman, except in nVadlpiZl 
cases of distress. In particular, in deference to a text of *^*|; 
Narada, they do not attach legal force to transactions of ^\™*^l 
gift, hypothecation, and sale (on the part of a woman), womw 
which have reference to houses or fields, though their '''^■*'*'* 
ownership (of the objects in question) be undeniable. In*»«^fw»« 
order to obviate a calamity, a woman is entitled to give aJJJ^w, " 
son in adoption, even without the approval of her husband iMit«h« * 
and the rest, though she may n(»t adopt a son (on the same SJUH 
ground) ; l)oth having equal power over the son, under a 
text of Vasish^ha. A number of sons even may be adopted 4 adopiiofi 
with one act, one preferring his own independence being jJ*J""»- 
incapable of being adopted. This is what the Dattaka- *^** 

tilaka Ra3's. 

Datttikaflai'pana. — A woman may legally adopt a son, Dmitmkm^ 
just like a man. In that case, the Homa and all the other j*2j!J!Juin 
ceremonies have to be performed by an Acharya (spiritual by a 
guide) selected for the purpose. There is no impropriety J**JUJISion 
of any sort in the adoption of a Sapinda relation. In that of c«rt- 
case, the Homa may be dispensed with, and sonship may bo J^'^^JJiit 
eflcctcd by a mere verbal agi-eemcnt. If women were to of Uio 
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hnsiMind; be deprived of the right to adopt, on acooant of their 

^* ^*ad^ L ^"^P^^^y ^ perform Homa, the consequence of the rule 

"*^ ^^ regarding permission to adopt beiog rendered nugatory, 

could hardly be avoided. A woman whose husband is 

living is dependent on her husband, and is incapable of 

adopting on account of this want of independence. A 

widow IS perfectly at liberty to adopt a sou, as she is 

deprived of her husband. 

Dattaha- VcUtoJcakaumudi. — The gift (of a son), if made by the 

kaumudi: husbaud without the consent of his wife, b valid. The 

i^a opuon .^^ ^^^ ^ son) bv the wife, without the sanction of the 

woman; husband, is invahd. A man is entitled to give his son in 

mioliij^ adoption without the consent of his wife. A wife cannot 

■oil, mid of give in adoption without the consent of her husband. 

Bon*^^^ Tlie Dattakakaumudi ol^erves further, that the use of the 

3, AdopUon negative particle implies prohibition. (This particle 

it^widuwi** occur^i^S ^^ texts relating to the adoption of an only son, 

haye no and of au eldest son, it follows that) the gift of a sinfffe son, 

right to |^n(] the gift of an eldest son by one who has sevenu sons, 

* ^^^ is forbidden. Qudras are entitled to adopt even a daaehter's 

son and a sister s son. Women whose nusbands are living 

can adopt a son just like men. Widows have no right to 

adopt. This also is stated by the author of the KaumudL 

Dntinha- Vattokaaiddhdntamaiijari. — The Dattakasiddhanta- 

tiddhdnta' manjai'i contends that any but the eldest son of a man having 

""^-^"^ one son (sic.) or several sons, may be given in adoption l^ 

his mother, even without the sanction of her husbaiud.^ 



SUMMARV OF ClIAPTBR YI. 

Hmv many kinds of aitbatitute sons are recognized in the 

present age of the vxyi^UL 

j)ottaia- In the (present) Kali age of the world, the son of the 
MiNiavu . y^Q^y ( Aurusa), tlie Dattaka, and the Kritrima are the only 
recognized surts of sons, under a text of Pai'a^ara. This 
opinion is deliverod in the Dattakamimdviad, 
ihutaka- The DaltakuiJiandrikd, on the other hand, recognizea the 
ekaHdtUd, ^uj.Q2j^ ^,jj Dattaka sons only. The latter opinion is 



' Tbo viewn of tho compiler of thu l)attikitai«1ilb«ntuiiiaujari have aoi 
Xnniii ruprcbuntctl corructl^ iii this plucu. What liu riially miyu i«, thai Um 
huHhaiiii's coniM'nt ih indi^pmHablc .Sco pp. :i7, 128. of Uiu DattalMfiro- 
luui.ii. Ill the Suiiiiuury of Chapter IV, thu ductiiuu of tbo Uaujari ham 
boeu given coiieetly. 
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embraced by the inhabitants of Bengal. The Westerners 
adhere to the doctrine of the Dattakamfmarosa. The 
Dattfikanirnaya does not say anything about this matter. 

The DaitaJcatUaka declares that, in the Kali age of the Dnttakn- 
world, no other son can be adopted on failure of a son of '^''**^ 
the body than a Dattaka. Under texts from the Aditya- 
purana and from the Brihaspati-smriti, that text which 
refers the adopted son among the latter six substitutes for 
a real son, must be held to be applicable to another age of 
the world. That rule which refeiB the Dattaka among the 
first six substitutes for a son should be observed, as being 
applicable to the present age of the world. This also is 
declared in the Tilaka, 

DcUtakadarjxina} — Though the term ' a sou ' refers to DaiMa- 
the son of twelve kinds in this place, yet the son of the *»^i*"'^ 
body (Aurasa) and the Dattaka only can be meant, because 
sons other than a son of the body (Aurasa) and a Dattaka 
are not permitted in the (present) Kali aee of the world. 
Therefore, one who has no son of the body by a legitimate 
wife should tiot adopt any other than a Dattaka son. It 
is true that Yajiiavalkya declares the Putrikaputra (son of 
an appointed daughter) equal to the Aurasa, in tlie text: 
" He is called Aurasa who has been begotten on a legitimate 
wife. A Putrikaputra is equal to him/' It is equally true 
that Brihaspati declares (the Putrikaputra) equal to a 
grandson, in the text "A sons son and the son of an 
appointed daughter are both capable of conveying a man 
to paradise. They are declared equal both as regards the 
rignt of inheritance and the duty to offer funeral oblations 
(to the deceased ancestor)." Nevertheless, this alleged 
equality denotes a slight degree of inferiority, just as in the 
saying "a minister is equal to a Ring in the world." The 
Smritisangraha, too, says — "The son, the grandson, the 
great-grandHon, and the Putrik&putra only." The result is, 
that trie following scries should be established : On failure 
of a son of the body, the grandson; on failure of him, the 
groat grandson ; on failnro of him, the Putrikaputra; on 
failure of him, the Dattaka. 

Dattakahiuinxidl} — It is certain that the secondary sons Otuutkn- 



* Tbifl porlion of tho Dattakfularpn nn \% ^xyeji in faU, According to 
DiittAkti^iromnni. p. l.'U. bccaiMo thn Summary of Chapter VI doM not 
coiitoin any rxtrm^t from the Dafctakarlarpaiia. 

' 1\^\^ portiitri of tho Dattakakaumti'li ix given in fuU for tlie Hinie 
rea-wu a^ tlic corresponding portion of the Dattakadarpapa. 
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1, Second- itro substitutos for a son of the body, umlor Llie text (of 
arvBoiisare ^tri) — " Uy a soiiless Tinale) only must a siikatitute for a 
for'a wn^f soi^ be always adopted/ under the text (of Nana) — "The 
the body, son of the wife (KHhetraja), and those other sons whom we 
have enumerated are called substitutes for a son " and under 
tion^ri^' other texts. The Vaijayanti, it is true, contains the fullowing 
futeU. text of Satyashadha : " There is no substitute for mastenhip. 
a wife, a son, a country, a time, fire, a divinity, an act, or a 
word." This text, however, must be explained in conform* 
ity with the other text — *' There is no other kind of son- 
ship than the sonship of a Datta and of an Auraaa;" and 
it must be taken to mean that a son of the wife (Kshetraja) 
or one of the other forbidden secondary sons must not be 
substituted for a son of the body in the present (Kali) age 
s^KfUrima of the world. In the opinion of Nandapanqita (see Dattaka- 
J'iMd?''*^" miinamHa. II. 65), a son of the botly (Aurasa), a Dattaka, 
and a Kritrima are the (three) kinds of sons recognized in 
the (present) Kali age of the world. In the text *' There is 
no other kin<l of sonship than the sonship of a Datta and 
of an Auntsa," it is necessary to supply the words ** rectig- 
nized in the (present) Kali age of the world," because that 
text occurs in an cnumemtion of things prt>hibited in the 
(present) Kali age of the world. In the same text the term 
' Datta ' is meant to include a Kritrima son as well, because 
tlie Para9ara-smriti, in the section on the laws of the Kali 
acre, says, " a son of the body (Aurasa), a son of the wife 
( Kshetraja), a Datta, and Kritrima son." The term ' Kshetraja,' 
in this text, refers to a certain species of Aurasa soas. 
Manu says on this subject : '' One begotten by a man himself 
on his own wedded wife should be known to be an Aurasa 
son." The author of the Vivadataiulavu (Kamalakara), ou 
8, several the otlicr hand, declares : " Though other sons (than an 
'^l'^^*'^*'!^' Aurasa and a Dattaka) are prohibited in the present age 
ret^o^'iiisttd of the world, under the following text from A'liityapura^a 
ill ihe as ({uoted by Henmdri, ** There i» no other kind of sonsliip 
tauiuvV. ^ban the son.ship of the Datta and of the Aurasa;" yet, the 
f<ons bought, self-given, and Kritrima being similar to tlie 
Datta, it follows that they also are recognized iu the 
(present) Kali age of the world. Thi.s is sufficient. 
DaUaha- DuttukudhlltUi — In the opinion of the compiler of the 
didkiti Dattakadidliiti no other than a Dattaka son can be adopteil 
in the present age of the world. There is not any other 
kind of uub.stitute S(m. Therefore the cuso of the Dattaka 
sou alone is discussed in tliat book. 
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Tlie contents of Clmpter VII are not correctly slnted in 
the Summary. The extracts contained in Chapter VII are 
partly unimportant, and partly repeated from previous 
Chapters. 



Chapter VIIL 

Whether one belonging to a different caste may be adopted 

or iiot 

Dattakaniriiaya. — However, venerable persons should A»''«**»- 
devi»e a mode of reconciling these difliculties. In con- ^*''*"^ 
formity with the rule, " Where revealed texts, or texts from 
the law-books, are at variance among themselves, the matter 
must be left undecided. If, however, revealed texts should 
bo found at variance with Snifiti texts, the revealed texts 
must be held decisive." The texts of Man u and the rest 
must be held applicable to a Dattaka of the first class, and 
to a Dattaka of the same caste wlio has been adopted by 
a male. This is in accordance with the text of Manu — " One 
simihir (in caste) and affectionately disposed (towanis the 
a<lopting parent): he is called a Datri ma (adopted) son." 
The texts of Cankha and the re^t, on the other hand, have 
reference to adopted sons of a different caste, and to those 
adopted by a female only ; because Yajnavalkya does nob 
draw any distinction between sons equal and unequal in 
caste, in the text — " He whom his father or mother give in 
a<Joption is a Dattaka son." 

DaitiikaiUaka. — And he is a Dattaka of the first class Jh^fff^km- 
if he belongs to the same caste as the adopting parent. '^•^^ 
One belonging to a different caste cannot be a substitute 
for a son, l>ecause he is not allowed to perform the funeral 
rites (for his adoptive father). 

DattdhuUtvpana, — Therefore, though the wife or other n^ttttht' 
relations be in existence, every one shouhl be anxious to *'*'y**** 
a<]opt a substitute for a son. A Brahman may even a<lopt 
one who is no Sapiri<la of his. A fellow caste man can 
only adc»pt another member of the same caste, because 
it is stated in the text of Qiunaka — '* Otherwise let him 
not a<l<>pt." The Dattaka is four fold : a Sngotra Sapinda ; 
on failure of him, a Sagotra who is no Sapinda; on failure 
of hitn, a Sapinda who is no Sagotra. Among the Sagotra 
Sapinclas, again, a brother's son is prefei*able on account of 
his proximity (to the deceased). On failure of him, any 
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ooe of the other closely related Sagutra Sapi^das (may be 
selected). Among these, a brother and a father ahould be 
avoided, because they are unfit to be regarded as sous. 
Dattaka- Duttokakaiimudi. — ^The term " perpetuation of the name" 
t^tuToMion ™^^^^ propagation of one's own race in the ascending and 
not « Dft- descending hues. Thus the perpetuation of the name is 
^^"^ equally meritorious as, but it is not a more powerful motive 
for the adoption of a son than the other motive, or the 
continuation of one's own lineage, under the text of Brihad 
Yajiiavalkya, " Let a member of the same caste be adopted 
as a son, who shall oflfer the funeral ball to, and inherit 
the property of, his adopting father. On failure of such, 
let one of a different caste be adopted, in order to continue 
the lineage." This act ( of adoption), however, is productive 
of advantas^e in this world only, and not in a future state 
as well. Thei-efore, it is not an indispensable act of duty. 
Tlierefore adoption cannot take place for that reason, 
because it is an indispensable and regular act of duty. For 
if a man were a sinner, merely because he has failed to 
perpetuate his name, it would follow that the adoption of 
a son for that purpose mubt bo an indispensablo act of 
duty. This, however, is not the case, because there is no 
rule of law to that olfoct, the adoption of a son not being 
necessary except on failni*e of male issue. For, in the 
text of Manu, *' By a sonless (male) only must a substitute 
for a son be always adopted," the word 'always' is used in 
reference to those cases only where a son is wanting. 
Besides, perpetuation of one's name may be effected by 
other means also, as e. g. by building a large dyke. 
2, right of This ( right of inheritance of an adopted son ) must be held 
imi*c"aim* ^ accruc iu the whole estate of the (adoptive) father, 
to**maiDie- grandfather, etc. Those texts under which rood and rai- 
Dauce. liient only is allotted to the Dattaka and the rest muat be 
considered to have reference to a Dattaka belonging to a 
ditierent caste (than the adoptive parent), and to a Dattaka 
who is incapable of perfi>rniing daily or occasional acts of 
worship. The Mitakhhai-a and other works agree in recon- 
ciiin^r in tlii.s way the conllicting propobitions contained in 
the ancient texts. Thus has the law been briefly declared. 
itattaka- DattuLadidhiti — The rule that one belonging to the 
*''*^"*' same caste only may be ailopted follows from the previous- 
ly (piotetl text of ('iiunaka — ''Othei wi.se let him not atlopL" 
It may be infcricir, eipialiy, fioni the text, " I^et a Braliman 
nourish another 1 hah man. Let not a son bo taken in 
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adoption, who is of cliflerrnt origin." And thus says 
^aunaka : " Among Kshatriyaa, a member of tlieir own 
niste, or one belonging to the same Ootra as their Guru ; 
among Vai9ynfl, from among the members of the Vai9ya 
cn.<^te ; among ^udras, from among the members of the 
yudra caste. Among all tribes, from amon? the members 
of the same tribe only, and not from others.' The restric- 
tion of adoption to members of the same caste (Van^^a) 
being established, and " members of the same tribe and not 
from others " specially prescribed, it follows that the latter 
clause must be referred to members of the same nation, as 
for instance of the people of Quzerai It is intended 
to show (besides) that a Dattaka to be adopted b}** a 
Kshatriya should belong to the same Qotra (as his adoptive 
parent). 

DattakasiddlidntamanjaH. — This entire Law of Adoption A?ifrt**t- 
is applicable in the case of caste-fellows only. The term Ilaii>ri!' 
" a caste-fellow " denotes one who happens to belong to the 
same community, and not one belonging to the same class, 
tis €. g. to the class of Brahmans. If that were meant, 

E arsons l)olonging to the identical caste of Brahmans, &c., 
lit to diHcrcnt tril>cs, such as e. g, the people of Ouzerat, 
might mutually adopt one another, which would be con- 
trary to established usage. It should be known, moreover, 
that a daughter s sou and a sister's son, and those unfit to 
l>e regarded as sons, — i. c, a paternal uncle and other such 
relations — are ineligible for adoption among Brahmans. 
Among Rshatriyas, one belonging to the same family as one's 
Quru (is eligible also). Among Vai^yas and Cudras, members 
of the same caste only (are eligible). This has been stated 
by Caunaka as follows: " Amongst Brahmans, the boy to be 
adopted should be chosen from among the Sapindas ; or, 
on failure of them, from among those relatives who are 
no Sapindas ; otherwise let him not adopt. Amongst 
Kshatriyas, a member of their own c&ste, or one whose 
Gotra is the same as that of the Gotra's Guru (may be 
adopted). Among Vai^yas. from among the members of 
the Vaiyya caste. Amongst QJudra.*, from among the 
meml>ers of the Qudra c&ste. Amongst all castes, from 
among the members of the same caste only, and not from 
others. Among ^udras, it is even permitted to adopt a 
daughter's son or a sister's son. Among the three (higher) 
castes beginning with the Brahman caste, a sifter's son can 
never be adopted." 
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Chapter IX. 
Rules far the adoption of a DvydmuBhydyafjta son. 



Tho Dattakanirnaya, Dattakatilaka^ and 
are silent on this subject 

Diittakakaumudi. — ... A son for whom the ceremonies up 
to the rite of tonsure, inclusive, have been performed by 
his natural father, is not merely the son of his proffeuitor, 
but he enters into filial relation to the other (the adoptive 
parent) as well, if an agreement has been made in Uiia 
iin in — *' This son shall belong to both of you." And thua 
he boconios a Dvy&iuushyayana. That is the meaning. 

IXittakiuUdluti — . . . One for whom the ceremonies up to 
the tonsure rite, inclusive, have been performed in the family 
of his natural father, does not pass into the status of a 
(real) son to another, though he becomes the (adopted) 
son of his adoptive father. He is a Dvy&mushy&yai^ or 
nioniber of two families. 

Ikittakasiililhdntavuinjari, — ... A son for whom the 
coromonies up to the tonsura rite, inclusive, have been 
iiortonncd in the family of his natural father, does not 
booonio tho son of another, — i.e., of the adopter, but the 
Hon of both (Ills natural and adoptive fathers), because he 
iio(|uii'os tho status of a Dvyamushy&yana son. Therefore it 
hhouKl Ih) known that those for whom the ceremonies from 
tlio date of birth up to the tonsure rite exclusive (only) 
have U'cn porfonned in their natural father's family are 
pioforablo (to other adopted sons), because they are the 
ttouM of one man only. 

Tho Datta and the other (adopted sons) are of two 
kimls: those who are not Dvy&uiushy&yanas, and tlioee 
H lii> are. Those who are not I) vy&inashy&yanas belong to 
iMio family only. The Dvyamushyayaiias belong to two 
I'uuiilios. Tlie Dvy&mushy&yanas again are of two kinds: 
tlioMt whi) belong to the same race as the adopter, and 
tlui.no bvlonging to a different race. Those for whom the 
ooionionios of Jatakannan (birth-ceremony) and so forth, 
oi tlio i*i*i'onionies of tonsure and so forth, have been 
p.iitoniu'd (by tho adopting parent), belong to the family 
«it (lio adopter only. Thoy are tho iii*st of all. Therefore 
ilioy liuvo no rjt^lit of succession in the family of their 
luiimul futhor. This has boon stated by Manu as follows: 
' A M>n ^iven (l)atrinia) docs not succeed to the Qotra 
tiud o.>Uito \>f his pr(»geiiitor. The funeral ball follows tho 
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Gotm and tlio estate. Tlio funeral oblation i^ecedes from 
liiin who gave (his son in adoption)." The adopted son 
\vho heloii(*;8 to the family of the adopter f>nly will lie 
explained further on through the text of Brihaninanu on 
•SapindaM, which will be quoted afJ^jrwards. And thus, in 
all questions I'egarding marriage {i.e., prohibited degrees 
of relationship in marriage) and so forth, the faniilj^ of 
the aflopting parent only has to be taken into consideration. 
Thus far as regards the family of the first (kind of adopted 
son).'** Those for whom the ceremony of initiation, or of 
marriage, has been performed by the adopter, belong to 
the families of their progenitor and of the ailopting parent. 
They represent the second class (of a^lopted sons). They 
therefore are entitled to succeed to the property of the 
Sapindas nnd Sagotras of their progenitor, on failure of 
other nearer heirs. This has been proclaimed by Manu as 
follows : " The son of the body, the son of the wife (Kshe- 
traja), the Datta, the Kritrima, one begotten in secret, and 
one cast off, are the six sons who are b(»th heirs and 
B&ndliavas (related to their father)." Though, as regards 
80IIS belonging to two families, a son bought, the son of a 
twice-married woman, and one self-given, might also be 
considered to have a right to succeed (in botli families), 
incase they are Dvy&mushyAyanas, still it must be known 
that (these kinds of s«mship) are evidently prohibited, 
under the text (of Manu) : '* The son of a dam.sel, one 
obtained through marriage with a pregnant woman, one 
bought, the son of a twice-mairied woman, a son self-given, 
and the son of a Qudra woman, are the six sons who 
are Bfindhavas (related to their father), but not heirs." 
If, therefore, they should marry, it is necessary to look to 
the two families (of their natural and adoptive fathers). 
This has been stated in the P&rijAia (as follows) : " The 
Dattaka, the son bought, and others, who are mentioned 
as DvyAmushj'ayanas ni certain Smriti texts, are subject to 
the prohibitions regarding marriage, iu both families, as 
was the case of ^rmga and Cai^ira." This must be held 
to l>e the law in regard to the Datta and the rest, whose 
)>osition as Dvy&musliyayanas has been declared. Thus 
far as regards the family of the second (kind of adopted 
son). . . , 



* Bead praUmminain io the text 
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Cliapter X treats of the question whether the son of a 
woman twice-married and the son of a slave (Dftsa) may 
be fidoptcd or not. 



Summary of Chaptbr XL 

In wluit case ia it proper to adopt a aon. 

Datiaka" In all castcs, including the mixed castes even, one leas 
mimdmad, ^h^n five years old only may be adopted as a son. There, one 
for whom the coremouios of J&takarman and the rest have 
not yet been performed, is an adopted son of the first 
class. One for whom the tonsure rite only has not yet 
been performed, is an adopted son of the second class. 
By the mere performance of the ceremony of initia- 
tion (in the adoptive father's family) he becomes a 
son. The adoption of one for whom the tonsure rite 
has been performed (in his natqitd family) produces 
slavery, and not sonship, except through the ceremony of 
Putreshti. Slavery is likewise produced if those for whom 
the ccruiuonies of Jdtakarman and the rest have not yet 
been pcrfoimod, should not have these ceremonies per- 
formed for thein in their adoptive father's family. One 
adopted after completion of his fifth year also hecomes a 
slave, and not a son, though the ceremony of initiation 
have not yet been performed for him (in his natural 
family). This is declared in the Dattakamim&ms&. . . . 
Ctmmtmt' The Commeutaiy of the Dattakamimdvisd has the 
7ii1u{i^* following : When a son of the body (Aurasa) is in exist- 
mimlmtiL cnco, the Kshctraja and the rest have no right to empire. 
On failure of a son of the body, the sons beginning wilh 
the Kslietraja, and ending with the purchased son, are 
successively entitled to inherit empira. On failure of 
them, the son of a woman twice married, the son self-given, 
and the slave have no right to empire. 
^j^'j^' IkittakaiJuiiulrikd,—'&einhevs of the three (higher) castea 
^ ** ' nmy even adopt one who has completed ids fifUi year, 

1>rovidod that the ceremony of initiation have not yet 
>eon performed for him, and that the period principally 
prescribed for initiation have not yet elapsed, but they 
i'unnot adopt him after that periiKl. A Qikdra may 
adopt a lH>y till he has completed his sixteenth year, 
prtivided that he be not married. Members of the Uiiee 
(higher) castes Iiave to perform the ceremony of Putrcsli|L 
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^u«1ras may become (adopted) sons merely in conseqaence 
of the initiatory ceremonies being performed for them. 
Thus says the Dattakachandrik&. For a Brahman, the 
principal )>eriod for initiation extends up to three months 
after the completion of the seventh year. For a Kshatriya, 
up to three months after the completion of the tenth 
year. For a Vai9ya, up to three months after the comple- 
tion of the eleventh year. For a ^udra, the period fit 
for adoption extends |» far as the sixteenth year. Ailer 
that period, the marriageable age begins for a Qudra. 
Thus the main point is as follows: — It results from the 
text quoted in the Kalik&pur&na, and from the text " One 
belcmging to a difierent branch of the Veda," that the 
restriction as to time has reference to members of a differ- 
ent Qotra only, and not to a member of one's own Qotra. 
This is the solution of the difficulty. And thus there is 
no restriction as to time mentioned in the textual defini- 
tion of an adopted son, " Whom his mother or father give 
as a son during distress, confirming the gift with water" 
(Manu, IX., 168). 

The Dattakanirnaya agrees with the Dattakamim&ra8&. ihtftmha- 

The Daitakaiilaka, while agreeing throughout with the /JJ^JJIJ^. 
Dattakamfin&msft, adds the followinsr : A householder only tUmkm, 
is entitled to adopt; the three other ordera (of disciple, 
hermit, and ascetic) do not possess that right. 

The DattakadaiTxina declares that one more than five DMtnikti' 
years old can be adopted if he chooses only, but not ''■'^''••^ 
otherwise. 

The author of the Daiiakakaumudl restricts the valid- fti/n fct- 
ity of the rule regarding the adoption of uninitiated per- *****"*• . 
sons to those belonging to a different Qotra, and declares it 
inapplicable to members of the same Qotra. A member 
of the same Qotra he declares to be capable of being 
legally adopted, even though the ceremony of initiation 
should have been performed (in his natural family). 

The Dattakadidhiti declares that a Dattaka may l>e tuttimh*^ 
adopted both before and after completion of the fifth year, ^*^^^ 
and that there exists no restriction (as to age) for members 
of the same Qotra. It exists for members of a different 
Qotra only. Thus, according to the text from the Kalikft- 
puiana, and according to the text — " An adopted son who 
belongs to a different branch of the Veda." 

The DattaJcasiddhdntamanjarl declares that the rule ^«"'»*«- 
regarding the completion of the fifth year, and the rule Hr*^.^' 
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regarding the nonperformance of the tonsure rite, appliee 
in the case of the adoption of members of a diffbrent 
Gotra only, according to the text from the EilikApurft^a, 
*' The ceremonies of tonsure and the rest/* and according to 
revealed law. However, sons adopted before initiation are 
preferable. .... 



ComtMni' 



Dattoio- 
mimagm. 



Datiaha" 
tiiaka : 
1, PulTMh- 

5, gtneral 
inlet; 

8, form of 

dcelmra* 

tion: 

4, Adoption 

after 

eoinple- 

Uon of the 

fifch year: 

6, Nandi. 

Sridillia^ 
, adoptioo 

hoHte- 
bolder. 



Chapter XII. 
Form of adoption, ResiUt of an informal adoption. 

Commentary of the DattakamimdmM. . . • '^ Aa through 
an appointment (to raise iosue on another man's wife) and ao 
forth.' ^ The phruse " and so forth " denotes the giving and 
taking of wealth, in accordance with the text^ ** Let ■ome 
Bi*ahman be invited, by offeriug him wealth, to produce 
issue. 

Summary, The Dattakanir(iaya declares that^ where a 
Dattaka is adopted by a^udra, it is legal to perform the Homa 
through the medium of a Brahman. In some cases, sonahip 
may be produced even without the Homa and other cere- 
monies ; but never without the tonsure rite and tlie otiier 
initiatory rites. This may be gathered from the KilikA- 
pumna. 

The ceremony of Putreshti has to be performed by him 
only who keeps the sacred tires. . . . Wise men declare thai 
a male who is destitute of a son of any of the twelve kinds 
should adopt a boy who is given in adoption by his fiither, 
and who is Hve years old fi*om the date of his birth, and 
for whom the ceremonies up to the tonsure rite have nuft 
been performed in his natural father's family, — after having 
duly informed the King and invited his relations. Thus 
says the Dattaka tiiaka. The declaration of gift and accept- 
ance has to be made in the following manner : Now I have 
given you this son of mine, to l>e adopted by you; he bdoDga 
tothisor that Qotra, and has such ones for Pravaraa. On 
the adoption of one five years old, the Putreshti ceremooy 
should be perfonned. A son adopted after completion it 
his fifth year is not a legitimate sou. The cuatom of 
N&ndifi-addha is a bad custom. A householder only ia 
entitled to adopt; the other orders may not adopt. 



* See DatUkamiiuiinaa, y. 16. 
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The rites to be observed at the adoption of a son are jDottoia. 



described in the ritual stated by (Jaunaka as follows : — " On w>^^l^ 
the previous day/' etc. The N&ndi9r&ddha should be per- tUdkUL ' 
formed likewise. Thus says the Dattakadarpa^a. uSS£!L 

The Dattakadidhiti describes the ritual to be observed 
by the followers of the Rigveda and of the Tajurveda 
respectively; and so does the Dattakasiddh&iitanianjari. 
This shall not be repeated here, in order to avoid prolixity. 

Infoimvil adoption according to Summary. — One Dftuaha- 
formally adopted only is indeed an adopted son. He only ""'■•^'^ 
is capable of inheriting. Thus says the Dattakanirnaya. 

Though one formally adopted son be in existence, £^JJJ^ 
another formally adopted son has a right to exist, 
and he is entitled to inherit. Through a desire to have 
many sons, the formal adoption of a Dattaka may take 
place, in spite of the existence of a son of the body 
(Aurasa). Thus far the Dattakakaumudl. 

The Tilaka and Darpana do not say anything. 

The Dattakasiddh&ntamanjari declares that a Dattaka, ^^*j**g" 
for whom the ceremonies ending with the ceremony of' 
initiation have been performed by the adopter, is entitled 
to the same share of the inheritance as a son of the body. 
If, however, the whole series of ceremonies ending with 
initiation should not have been performed by the adopter, 
he shall only receive pro|>erty sufficient to defray the 
expense of his nuptials. Where a son of the body is in 
existence, and the ceremonies have been performed (by the 
adopter), the adopted son shall not take more than a 
quarter share. 



Chaptbr XIII. 

Right of inheritance in cases of competition between a eon 
of the body and a formally adopted DaUaka son. 

Commentary of the Dattakachandrikd. — ..." Subsequent ^ 
to the adoption.' Supply : if a legitimate son is bom to both ySIudfc*- 
the natural and adoptive fathers.^ "In the wealth of the ckamdHki. 

See 8ather1aDd*B DmttakAchandriki, V. 83 (where, howeTer, ihlt 

Earm. hM not been translated literallj). Under this interpretation, the 
lattakaohandriki agreea perfectlj with the Mi^ukha (iV, 6, S5). A 
different interpretation haa been proposed in this Toliime, p. 186. 
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natural father " he takes half of the share of the l^gtUnata 
son, — i. e,, he takes a third part of what a legitimnie aoa 
would have taken. " To his adoptive father " he . . . takes oae- 
half of the share ordained for an adopted son, vis., of the 
third destined for an eminent adopted son, or of ilie fourth 
destined for a worthless adopted son. The meaning b thai, 
supposing him to be an eminent son he shall take a sixth 
part of the share of a legitimate son ; and an eighth pari^ 
if he be a worthless son. . . . 
nartahi' Dattakadarpana. — If a son of the body is bom after 
darpana. the adoption of a Dattaka, the son of the body shall take 
three parts of the inheritance, and the adopted son ihall 
take the fourth part. This may suffice. 
DnHaha^ Dattukokaumtull. — Now about the right of inheritaaea 
kumMuii, ^f ^1, adopted son. If a son of the body is in existence, he 
shall take one-fourth of the share due to a son of the body. 
If 110 son of the body is in existence, he takes the whole.. «. 
i>aitah%' Dattakadidhiti — . • • Where a son of the body is bom 
subsequently, ho (the adopted son) obtaiua the fourth part 
of his (tiie son of the body's) share. •' . • 



didkUu 



Chapter XIV. 

Right of inheritance in cases of competUi&n between erne 
foi^mally and one informally adopted. 

j)^maka' Summary of Chapters XIII, XIV. IkUtakanieygiafeL— 
nim/iya: The Dattakanirnaya declares that a Dattaka of thefint 
■ion"t!!^a*' class, or one adopted by a male, shall succeed both to his 
8iipiu4a; adoptive father's weidth and to the wealth of a Sapioja 
(of the latter). If a woman, with the sanction or her 
Imsband, adopts a sou after his death, he takes his fiUlm^s 
wealth only, and not the wealth of a Sapin4a. If,howef«r, 
the husband has given his consent to the adoption befbn 
his death, and the Sapindas have assented to it after hk 
death, a son thus adopted by a woman inherita the weallh 
of the Sapindas under the text — " If, by j^ermission of the 
t, ^nc^^ uw Sapindas/' etc. A boy may be adopteid in the oountiy of 
ofOritoa; Orissa, thoueh the ceremony of initiation have been per- 
formed for him in his natural family. But thia it fiw- 
8, a iiro- bidden elsewhere. If one sonless has a brotbei^a son, the 
tu«r*«soD; latter is (equal to) an adopted son of his. On fiukua of 




APPENDIX. 825 

him, the daughter's flon ; on failure of him, any Sapinda; 
on failure of him, a member of the same caste (Varna). 

The DcUtakadarpana declares that an adopted son shall Daunka- 
take a fourth share, if a son of the body is born subse- ^«rp««^ 
quently. 

The Dattahikaumvbdl declares that an adopted son shall p^^f^ 
take a fourth part of what a son of the body ought to get 
of the whole wealth of the father, grandfather, &c. 



INDEX 

To the MamLSCidpts of unpuhliahecl Sanskrit Works refer- 
red to in this volume, 

Apar&rka's Commentary of the Tajnivalkya-smriti — 
Two manuscripts from the Deccan College, Puna. 

Asah&ya's Commentary of the Narada-smriti — One manu- 
script from Professor Buhler's Collection. 

B&lambhatta's Commentary of the Mitftksharft — One ma- 
nuscript from Professor BUhler's Collection. 

Qulapani's Dipakalika — One manusciipt from the India 
Office, London. 

Dalapati's Nrisimhaprasada — One manuscript in the Sans- 
krit College Library, Benares. 

Govindardjas Commentary of the Code of Manu — One 
manuscript from the Deccan College. 

Haradatta's Gautamiya Mitakshar& — One manuscript from 
Professor Buhler's Collection. 

Kamalakara's Vivadatandava — One manuscript from the 
India Office. 

Eafmir manuscript of Manu, with an anonymous Comment- 
ary — One Birch Bark manuscript from Ka^mir^ in the 
Deccan College. 

Madhava's Commentary of the Pai*&9ara-smriti — One ma- 
nuscript in my possession. 

Medhatithi's Commentary of the Code of Manu — ^Three 
India Office manuscripts, one manuscript in my poasea- 
sion. 

Nandanacharya's Commentary of the Code of Manu — One 
manuscript from Dr. Bumells Collection^ now in the 
Lidia Office. 

Nandapaiidita's Commentary of the Par&faraHBmriti — One 
manuscript in the possession of Pandit Dhundhirij 
Dharniadhikari, of Benares. 

Naiidapandita's Pratitakshara — One manuscript in the pos- 
session of Pandit Dhundhimj. 
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Nandapandita'8 Vaijayanti — Three India Office manuscripts, 
one manuscript from Professor Blihler's Collection, one 
manuscript in my possession. 

N&rada-smriti — Three manuscripts in my possession, one 
manuscript from the India Office, one manuscript of 
Asah&ya's Commentary from Professor Blihler's Collec- 
tion. 

N&r&ya^a's Commentary of the Code of Hanu — One ma- 
nuscript from the Deccan College. 

R&ghav&nanda's Commentary of the Codeof Manu — One ma- 
nuscript from the Deccan College. 

Smi-itichandrik& — ^Two manuscripts from the India Office, 
one manuscript from Dr. BumelFs Collection, now in 
the India Office. 

Todar&nanda/ Vyavah&rasaukhya — One manuscript from 
the Deccan College. 

Vicve^vara's Madauap&rijata — Two manuscripts from the 
India Office. 

Vi9ve<jvara*s Subodhini— One manuscript from Professor 
Blihler's Collection. 

Viv&dabhang&rnava, composed by Jagann&tha, the original 
of Colobrooke's Digest — Oue manuscript in my posses- 
sion. 

Vivad&rnavabhanjana — One manuscript from the Deccan 
College. 



Besides the above, manuscripts of a number of minor 
Smritis, attributed to Vy&.sa, UQanas, Atri, and others, have 
also been used. The copies consulted are from the Collec- 
tions of Dr. Haug (now in the R. Library, Munich) and 
of Professor Blihler. Of several printed works also, 
e.g.^ the Mit&kshar&, Dattakainimam8&, Samsk&rakaus- 
tubha, good manuscripts from Indian Libraries were con- 
sulted in order to establish the correct reading of doubtful 
passages. 



' Jo<Urananda hon been orronooaiilj stated in this work to be the 
name of an aathor. It is the name of a work, oompoeed bj l^ta MaU. 
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ABSENCE- 

of coparcener no bar to partition, 99, 100. 

ADOPTION— 

olMolete forms, 144 — 168. 

adopted sons in the proper Mnie of the term, 166. 

an abetraot of the principal rales on adoption in the Sraritis, 

166—168. 
abolition of early forms of adoption, 168. 
Kritrima adoption, 166, 168, 169. 
Dattaka adoption, 166, 169—166. 
modem innoTations in the law of adoption, 169. 
false doctrines, 169—166. 

qaestion as to formalities essential in an adoption, 169—161. 
restrictions in regard to the tige of the person to be adopted, 161 , 16^. 
adoption of a daughter's son and of a sister's son, 162. 
sapposed prohibition to adopt one whose mother the adopter oonld 

not haTe married, 162. 
refutation of this doctrine, \M — 166. 
DTjsmushjsja^a adoption. 166, 166. 
character of the Dattokamimimss, 166. 
share of an adopted son where a legitimate son Is afterwards bom, 

182. 
Tarions rules in regard to this subject, 182, 188. 
Tarious explanations of the terms ' a third share * and ' a fourth 

share,* 183—186. 
after-bom sons in the case of DTyftmhshysjana adoptions, 186. 
right of representation in the case of adoptea sons, 186. 

See BliU, Niyoga, Polyandry, SonM, SmcresHan, and the Oenerml 
Note to Lecture Vll^ at the close of these Lectures, 
according to the Dattaka^iroma^, &a, 299—826. 

ADULTERY— 

punishment ordained for, 78. 

AGE. See Adoption, Minority, 

AGNATES. See Sapift^a, 8Meeessi4m, 

ALIENATION- 
aacordinif to the SmritiM : 

the father may alienate hereditary property at will, 82. 
gradual restriction of this power, 83, 84. 
what was left of it, 84. 

Jower of the eldest son, 86. 
iscretionary power of the manager, 86, 87. 
restrictions on alienation of immoTable property, 90, 91. 
alienation of naturally indiTifible objects, 93. 
gifts made by the father cannot be resumed by him, 96. 
eansl oxTuership of father and sons in property ancestral. 99. 
alienation considered as eridenoe of conteatod partition, 106, 106. 
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A hlEVATlOV-^contd.) 
aceording to the Commentaries and Digests : 

Mitakuiara Law ref^arding the equal power of father and aons OT«r 
propertj anoeetral. 108. 

origin of this law, 109, 110. 

Apararka*8 theory, 110. 

alienation of immovables by the father, 111. 

gifts of movables by the father. 111. 

apparent oontradictions removed, 111 — 118. 

alienation of self-aoquired movables by the father, 118. 

Bsyabhsga Law, 113. 

origin of this law, 108, 109, 114. 

alienation to the extent of one*s own share, 114. 
See Father, Sons, Wido^m, 
ANONYMOUS TEXTS— 

quoted in the Commentaries, 67, 68. 
APARARKA— 

age and authorship, 13. 

relation of his Commentary to the M itakshara and to tlie worka of 
the Bengal School, 13, 14. 

APASTAMBA— 

his Dharmasutra commented on by Haradatta, 16. 

ito date, 37—89. 
APPENDIX A— 

containing those Sanskrit texts from unpublished worka whioh hmw^ 
been published in this volume, 283. 
APPENDIX— 

or Note to pp. 44, 46 (Burmese Law), 290. 
ARSH A . See Marriage, 
ASAHinTA— 

date and compositions of, 4 — 6, 
ASURA. See Marriage. 
AURASA— 

son of the body or legitimate son, 146, 147. 
BALAMBHATTA— 

age and authorship, 16, 16. 
BANDHU— 

meaning of the term, 213—216. 
BENARES LAW— 

diBtinotive principles, 108—113, 116—121, 124—128, 181, 136—188, 
171-174, 197, 198, 204, 209—216, 219—222, 242—261, 262— i64, 
269, 263, 269. 

BENARES SCHOOL— 

principal work8 of, 12, 13, 20. 
opposed to Bengal School, 26. 

BENGAL LAW— 

its general character, 28—26. 

iU sources, 108, 109, 114. 

dUtinctive principles, 108, 113, 114—117. 123, 124, 129—181,141, 

161. 173, 183, 187, 197-199, 200, 203, 208-209, 216-218, 22S, MS, 

254, 256-268, 266-266, 273—276, 278. 

BENGAL SCHOOL— 

principal works of, 21, 22. 

relation of, to the other Schools of Law, 23—26, US, 114. 

iU rise, 26, 26. 

BIJIN- 

a species of son, 147, 166. 
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fiOMBAT LAW- 

disUooUTe priuciples, 108-118. 116-121, 124—128, 181, 185—188, 
161), IG2, 171-174, 197, 198, 204, 209—216, 219—222, 242—261, 
262—264, 269, 263—269. 

BOMBAT 80HOOL- 

prinoipal works of, 12 — 14, 20. 

BRAfHMA. Soe Marriage, 

BRIHASPATI- 

qaotea Manu, 46, 46. 

extent «nd importance of the fragmenta attributed to him, 67, 68, 69. 

relatire age, 60 — 64. 

BROTHERS— 

right of primogenitare among, 86, 86. 
partition among, deprecated, 90. 
■eparate aoqnisTtions of, 94 — 96. 
partition amonr. 99, 100, 102, 103. 

position of, in the case of obetraoted saoceesion, 194, 206, 206. 
reunion among, 224. 
BQCoession to female property, 261, 263. 
See PartitioMf Smeeestion, 

BURMESE LAW— 

based on the law of India, 1, 46. 

twelTo kinds of sons referred to. 144. 

recent inTestigations into the history of, 290 foil. 

CANKHA- 

author of a Dharmasutra, 69, 60. 

CANKUALIKHITA — 

author of a Dharmasutra, 69, 60. 
CASTE— 

intermarriage between persons differing in. 179—181. 

the same prohibited, 179. 

CHILD MARRIAGE. Bee Marriage, 

COGNATES. See JJandhu. 

COMMENTARIES— 
soToral kinds of. 4. 

date of the earliest Commentary extant, 4-6. 
of the Code of Mann, 6—12. 
of the TijnaTalkya-smriti, 12—14. 
of the Mitakshara. 14—16. 

of the Para^ara, Afpastamba, and Oantama-smfitis, 16, 17. 
their practical Talue, 27—29. 

COMPARATIVE JURISPRUDENCE-^ 

how connected with the study of Hindn Law, 8, 70, 71. 

CONCUBINAGE— 

a legal practice, 79. 

concubines referred to as a species of indiTisible property, 91. 

maintenance of concubines a charge on the estate, 183, 184. 

COPARCENER, See JoiiU Family, 

CRXDDHAS— 

not the original basis of succession, 1 68. 

addressed to female and maternal anoestora. 169. 

preferential right of the eldest brother to offer them, ibiii, 

addressed to remote ancestors, 169, 170. 
CU'DRA— 

illegimate son of a, 186—190. 
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CULAPi^^II— 

relaciyeage. 14. 

CUSTOMARY LAW— 

relation of, to written law, 27—29, 81— 8ff. 

DALAPATI— 

author of the Nfisimhaprasada, 18, 19. 28. 

DMT— 

varioua meaningii attributed to the term, 187, 188. 

DATTAKACH ANDRIKAJ - 
date and nuthonihip, 22, 23. 

BATTAKACIROMA^'I. See General Note to Lecture VII, 
BATTAKAM FM A'MS^— 

date and authorship, 16, 22. 

DAUGHTER— 

guardians of a, 72, 77. 

mnBt be given in marriage before pnberty, ibid, 
may choose a husband for herself after havi'ug reached matoHtj, 77. 
or any one may take her, 77. ' 

amount of her claim on partition liocordiDg tu the Smfitis, 103, 104. 
aooordiog to modern law. 1.H8, 141. 

what the " fourth share " of a daughter amounts to, 188—141. 
the appointed daughter, 147 — 149. 
the son of the appointed daughter, 149, 160. 
her right of sncceHsion to the property of a male, 200. 201. 
married and unmarried, rich and poor daughters, ibid, 
right of succession to female property, 2G0~2tio, SG8. 
See Mahitenancef Partition^ Suoeeaion, 

DAUGHTER-IN-LAW— 

has a claim to maintenance eyen where there are no asaeta. 

183—186. 
mentioned as an heir by some writers, 199, 200. 

DAUGHTER'S DAUGHTER— 

mentioned as an heir by some writers, 202. 

DAUGHTER'S SON— 

his position among the heirs to obstrnoted property, 201, 202. 

DAUGHTER'S SON'S SON— 
mentioned as an heir, 202. 

jy^ABRKQIi-Qee Bengal School, Jimutavdkan- . 

Dinr^DA— 

meaning of the term, 267. 

DBVALA— 

date of his Smfiti, 64. 

DIGESTS— 

of Law, the principal works of this class, 4, 17—23. 

DINifRA- 

origin and chronological importance of the term, 66, 65. 

DIVORCE— 

offences considered as a legal reason for, 18, 81. 

partial, 78. 

supersession, 78. 

right of, not exulusively marital, 81. 
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s speoias of Adopted son, 165. 

right of inheritance of, where a legitimate eon in bom afterwards, 
186. ^ 

KMIGUANT HEIR— 

descendants of, 190, 101. 

ERRATA, 846. 

ESCHEAT— > 

of heirlera property to the King. 222. 
an instance of, from the drama Gakantala, 222. 

EVIDENCE— > 

of partition, 104—106. 141, 142. 

EXCLUSION FROM INHERITANCE— ' 

early law, 271.272. ) 

modem law. 272—281. * 

the Nirindrija. 272—274. 
which defects have to be congenital in order to produce exolntifnry 

274. 275. 
incarable diseases, 276. , 

leprosy, 276, 277, 
lasting disenses. 277. 

ofTenoes removable by expiation, 277. t 

the andntifal son, 277, 278. 
the prodigal, 278. 

members of a religions order, 278i, 270. 
defects excluding women, 270. 
revival of right, 279. 

disqnnlifloations snbseqnently arising, 270. 
nnchnsto widows. 229, 230. 
the disability personal only, 280. 
maintenance of excladed persons, 281. 
tendency of decisions. 281. 
the Sachsenspiegel on Exclnsion. 282. 

EXPIATION. See Exelwionfrom InXeritanre, 

EXPOSITION— 

of new-born daoghters, 77. 

FATHER— 

privileges of, in patriarchal family, 81, 82. 
gradual restriction of his power, 83, 84. 
what was left. of it, 84, 85. 

distribution of the property by him, 08. 09, 123 — 128. 
arbitrary distribution, 100, 101, 120—131. 
equal division, 101, 129— 132. 

retention of a certain portion of the property by himself, 101. 102, 

129—132. 1 

equal ownership with the sons in property ancestral. 83. 84. 108>-*1 13. 

extent of his power over ancestral movables and self-acqnired land, 

ihid. 
partakes of acquisitions made by his son. 82. 117. 
succeeds to his son. on fsilnru of nearer heirs, 194, 203, 204. 
msy inherit .Stridhana. 261— 266. 
See Part it inn ^ Surras ion, 

FEMALES. See Womrn, 
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OAUTAMA— 

oommented bj H«rad«ita, 16, 17. 

date and oharaoter of his Smriti, 86—39. 

GENERAL INDEX, 829. 
GOTRAJA— 

yarioua explanations of the term, 217—221. 

GOYINDAR^JA— 
relative age, 8, 9. 

GRANDMOTHER— 

entitled to a share on partition, 108, 137. 
her position as an heir, 205, 210, 217—221. 

GRANDNEPHEW— 

his position as an heir, 208—212. 

GRANDSON. See Craddha^ Suooeuion. 

GUARDIANS— 
of a maiden, 72. 
guardianship yests ultimately in the soyereign power, 100. 

HALF-BLOOD- 

saocession of, to property of a male, 194, 206—208. 

•aooession to property of a female, 264. 

See Nephew f Partition, Stepbrother, Step^randmetker, Step* 
mother, Sucoegeion, 
HifRITA— 

divers Smfitis attributed to, 64, 69, 60. 
HEMADRI— 

age and compositions of, 17, 18. 
HERMIT— 

suocession to, 222, 223. 

HINDU LAW— 

importance of, 42. 

advantages of the historical method, 2, 8. 

recent progress in the study of, 8, 4. 

custom V. law, 27, 29, 31—36. 

learned tone of Indian law-books, 28, 29. 

sources, SO, 31. 
HUSBAND— 

mutual duties of, and wife, see Sueeession, Wife, Wowtem. 

IDIOT. See Exclutionfrom Inheritance, 

ILLEGITIMATE SON— 
of aOudra, 185— 188. 
amount of his share, 188-189. 
competition with other heirs, 189, 190. 

IMMOVABLE PROPERTY. See Property, 

IMPOTENCY— 

a ground of exclusion from Inheritance, 279, 280. 

XNDEX- 

to the Manuscripts of unpublished Sanskrit Works referred to In 
this volume, 826. 

INHERITANCE— 

meaning of the terms " obstructed'* and " onobstrooted " inhoritaaoa, 
175, 176. 
jniUTAVAfHANA- 

relative age, 21, 22. 

erroneously regarded in the light of a reformer, 108. 
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JOINT FAMILY— 
oonfftitniion of, 81. 
position of the fnther, 82. 83—86. 
poiiition of the mother, 82. 88. 
position of the eldest son, 85. 
position of the maniiger, 86. 
mode of enjoyment of oommon property, 87. 
and ooparoenary, 89. 

KA'TYinrANA— 

posterior to Mann, 46. 
his texts on Inheritance. 67r 
relation to Brihaspati, 60. 
relative age, 62 — 64. 

KRITRIMA— 

meaning of the term, 166. 

See Adoption, General Note to Lecture VI L 

KULLITKA— 

date of hiB Commentary, 10, 1 1. 

LEPROSY— 

a ground of ezolndon, 276, 277. 

LEVIRATB— 

in India and elsewhere, 163, 164. 
See Ntyoga. 

MADNESS— 

a ground of exclusion, 274 — 276. 

MADRAS LAW— 

distinotiTe principles. 108-113. 116—121, 124—128.131,1.32,136— 
138, IR9, 162, 197, 198, 201, 209-216, 219—222, 242—266, 269, 268 
—269. 

MADRAS SCHOOL— 

principal works of, 20, 21. 

MAIDEN— 

guardians of a, 72. 

to he given in marriage by whom, 77. 
inherits before marriod daughter, 200, 201. 
See Daughter, Women, 

MAINTENANCE- 

mother never to be deprived of, 82. 

a charge on the estate. 104. 

persons entitled to, 133 — 188. 

law of. developed by Statute, 133. 

concubines and women illegally married, 133. 134. 

how far independent of the existence of assets, ibid, 

share on partition and maintenance, 136, 137. 

of disqualified heirs, 281. 

Mi^NAVAS- 

a Vedic School, 46, 47. 

MANU— 

Commentaries on his Code, 6—12, 46. 
various opinions regarding its age, 42, 43. 
antiquity of Mann's reputation as a Legislator, 48, 44. 
different recensions of the Code of Mano, 44. 
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MANU— (cMifrf.) 

its aroliaio character, 46. 
quoted by Brihospati, Kityiyana, Nirada, 46. 
the foundation of Burmese Law, 46. 
adapted from a Dharmasutra, 41—43, 46, 47. 
its sources, 48. 

MARRIAGE— 

religious character of, 71. 

necessity of, 71,72. 

wedding customs, 72, 73. 

silence of the Smf itis on this head, 78. 

eight marriage forms, 73 — 76. 

formerly six, ibid. 

originally three, ibid. 

informal marriage, 76. 76. 

forms of purchase of a wife, 76. 

prohibition of mixed marriages, 129. 

MEDHA'TITHI— 

antiquity and importance of his Gommentary on the Code of Mano. 

6—8. 
author of the Smptiviveka, 8. 

MINORITY— 

terminates at sixteen, 83. 

interpretation of this rule, ibid, 

maintenance of minors a charge on the estate, 86. 

no bar to division, 99, 100. 128. 129. 

guardianship vests in the sovereign power, 100. 

MITi^KSUARA'— 

date, authorship, and range of authority, 12. 13. 28. 
' distinctive principles, 108—113, 116—121, 124—128, eta 
See Benarct Law, 

MITHILA' LAW— 

distinctive principles, 122, 123, 123, 137, 139, 169, 201, 203, 201, 223, 
224, 264, 268, 266. 

MlTHILi^ SCHOOL- 

principal works, 20, 28. 

MOTHER— 

special dignity attaching to her position under the early law, 82, 8S. 

her share ou partition according to the Smptis, 103. 

according to the Mitakshars, etc., 136 — 138. 

may claim partition under Bengal Law, 141. 

right of inheritance, 203, 204. 

inherits before the father, 201. 

MUICOHAKATIKA— 

legal rules coutaine4 in the drama, 68, 69. 

nandana:ciia:rya— 

value of his Commentary, 11, 12. 

NANDAPAl^iniTA— 

age, parentage, and compositions of, 16, 16. 

NARADA— 

character aiK} <iate of his Code. 49, 60. 

the earlier veriion of the Narada-smriti. 64—67. 

Introduction to the Nsraila-smfiti, 46, 67. 
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NA'RA'YANA— 

his Cbmmontary of tho Code of Mano, 0, 10. 

NEPHEW— 

poftition of, Among the heira, 207. 

NIBCB— 

mentioned as an heir bj some writers, 207. 

NIRINDRIYA— 

▼arions interpretations of the term, 272—274. 

NIYOGA— 

meaning of the term, U2. 

origin of the custom, 16.3, 154. 

analogons customs among other nations, 165. 

abolished in India, 158. 

Nandapapdita's theorj of, 1G3, 164. 

OBSTRUCTED. See Inheritance, 

ORIENTALIST— 

task of, in the provinoe of Hindu Law, 71. 

PAirnrNASi— 

author of a Dharmasutra, 59, 60. 

PA R AGAR A- 

commentaries on his Smfiti, 16. 
the two Torsions of it, 53. 

PARENTS. See Ihther, Mother, StHdhana, Si*eeeuion, 

PARTITION— 

defined by Apararka, 87. 
rnrly lain : 
division of the subject, 80, 00. 
partition formorlj unknown. 00. 
immovable proportv origiaallj indivisible, 00. 
naturally indivisible property, 91 — 94. 
indivisible acquisitions, 94 — 96. 
partible property, 96, 97. 
right to demand a partition, 97, 98. 
diHtribntion made by the father, 98, 99. 
division after the father's death. 09. 
efToct of minority and absence, 99. 
case of pregnant widow, 100. 
arbitrary distribution. 100, 101. 
equal division, 101, 102. 
the son bom after partition, 102. 
partition against the father s wish, 102. 
collaterals. 102. 
females, 103. 104. 
cbarges on the estate, 104. 

question as to ceremonies at the time of partition, 104, 105. 
circumptantinl evidence, 105. 
hidden effects, lOT). 
mmfrrn law of partition : 
diM|nisitions about the nature and origin of property, 107 — 110. 
Daysbhiiga Law, 108, 11.1, 114. 
Mttnkohara Law, 109—11.3. 
naturally indivisible property, 114, 115. 
time of partition according to tho Dnyabhsga, 133, 124. 

22 
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PARTITION— (flow^?.) 
modern law of partition : 
time of partition accordiD|r to the other Schools, 124 — 128. 
arbitrary diBtribntioD by Uie father, 129—131. 
eqoal division, 129—182 
the son bom after divipion, 182, 183. 
partition a^rainst the father's wish, 110, 113. 
females, 133— Ul. 
charges on the entate, 183, 134. 
evidence of partition. 111 — 143. 

PAUNARBHAVA— 

the son of a woman twice married, 146, 147, 181. 

PIT^MAHA— 

relative age, 64. 

POLYANDRY— 

not mentioned by Narada, 154, 166. 
referred to in certain Smritis, ibid, 
not to be oonfonnded with VijogtL,,ibid, 

POLYGAMY— 

number of wives nnlimited, 79. 

PRAYOGAPA'RIJi^TA— 
probable date, 21, note 2. 

PRE-EMPTION- 

vestiges of, in Indian Law, 89. 

PRBQNANCY— 

may operate as a bar to division, 129. 

PRIMOGENITURE— 

in the early law of India, 86, 86. 

abolished, 101, 177.178. 

forfeiture of privileges connected with, on accoant of f randnleiii 

practices, 142, 143. 
in the rules regarding Criiddhas, 169. 
various modes of division of the family property, aooording to tho 

order of seniority, 176. 177. 
order of seniority between sons of different wives, 178, 179. 
among subsidiary sons, 181. 

PRODIGAL— 

may be disinherited, 278. 

PROFITS— 

division of, 138. 

PROPERTY— 

accord ing to the Smritis: 

early forms of, 88, 89. 

originally indivisible, 90. 

immovable, 90. 

naturally indivisible, 91 — 94. 

self-acquiuitious, 91—90. 

partible, 96, 97. 
accord intj to the Commvntarict and Digests: 

diKquisitions about the nature of, 106 — 110. 

father's iK>wer over, 1 10 — 118. 

alicutttiuus to the extent of one's own share, 114. 
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aeeordirtg to the Comm$ntAri^M and Digett$ : 
nntarAllj indiTipiblOi 114, 116. 
separste aoqtiisitionB, 116—121, 122, 12B. 
propertj inherited from collaterals, 121. 
ancestral reooTered, 121. 
concealed, IOC, 142. 

PURiTNAS— 

a Kource of Indian Law, 81. 

RA'OHAVi^NANDA— 

date and ralue of his Cemmentarj, 11. 

REPRESENTATION— 

rifrht of, fnlly dcTeloped in Hindu Law, 1<t7, 168. 
originates in patriarchal family system, 168. 
Bee Adoption^ Sdecvttion, 

REUNION— 

according to the Smfiti, 196. 196. 
according to Modern Law, 228—226. 
Dfiyabhiiga Law, 228. 
Mitikshars Law, 224. 
extent and importance of, 224, 226. 

8ACHSRNSPIE0EL— 

qnoted on ezclosion from Inheritance, 282. 

8AG0TRA— 

meaning of ihe term, 196, 210, 212, 218. 

RAKULYA— 

meaning of the term, 174, 196. 

SAPINpA— 

original meaning of the term, 168, 169. 

derived from piyda " a body." 171—178. 

retention of the original meaning in the Smfitichandriki, Dfya- 

bbiiga and other modern works. 178, 174. 
snccession of Sapiptjas, 196, 209, 213. 

BARASVATFVILA'SA 

date and authorship, 21. 

SATF— 

references to, in the Smfitis and Yedas, 79, 80. 

origin of the custom, 80. 

how far recognized by the Digest- writers, 80. note. 

mitigations introduced by the later Smfiti-writera, 80, 81. 

BCH00I>8 OF LAW— 

appropristeness of the term, 17. 
large number of, 17 — 20. 

BELFACQUISITION— 

originally unknown, 81, 82, 86. 

early rules. 94. 

gains of science. 94. 96. 

other separate acquisitions, 96, 96. 

of a son, 96. 

Modern Law, 116—122. 

Diijahhiiga doctrine, 116 — 117. 

MiUkshara doctrine, 116—118. 
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SBLP-ACQUISrriON— (conf^i ) 

double share of tbe aoquirer, 117, 120, 121. 

acqaiBitionfl of s bod, 117. 

the snbseqaeni Diflreeto of the Hitakshara Sohool, 118—120. 

property inherited from collaterals, 121. 

anoeetral property recovered, 121, 122. 

Hithila Law, 122. 123. 

SENIORITY. See PrimofjcHituro. 

SHR^ODHS. See Crdddhas. 

SISTER— 

mentioned ai an heir by some writers, 201. 
See Daughter, Maiden, Stridhana, WomeH, 

SMRITI— 

meaning of the term, 80. 

references to customary law in the Smfiti, 84 — 88. 

Smriti and Cruti, ibid. 

autnority attached to the Smfitis, ibid, 

S regress made in their study. 36. 
ate. origin, and character of the principal Smfitia, 86—60. 
metrical Smritis. 41, 42, 63. 
number of the Smfitis, 61, 62. 
minor Smfitis. 62 — 68. 
Smriti fragments, 68 — 68. 
their importance, 69. . 

SMRITIGUANDRIKi^— 

date and character, 20, 21. 
quoted ou local usage, 33, 34. 

SMRITISANQllAHA— 

relative age and modern tone, 66. 

SONS— 

compared to slaves in the early law, 81, 82. 

their position gradually improved. 8H, 86. 

equal ownership with the father in property anoestral, 84, 108 — 113. 

self -acquisitions of. 96, 117. . 

not allowed to enforce a partition against the father's wish, 98, 99, . 

123. 
except in case of his dotage, etc., 102. 
the son born after partition. 102. 132. 138. 
ezteusion of the squ's right under Mitikshari Law, 124—128. 
offspring of mixed marriages, 133. 
twelve sorts of sous, 144, 146. 
the Auriuta, or son of the body, 146, 147. 
principle of classification, 146, 147. 
fifteen sorU, 146, 146. 
the son procreated anywhere, 146, 147. 

the Dijin and the son of a woman twice married, 147, 166, 181. 
the sou of the appointed daughter, 149. 
illegitimate sons of the wife and daughters, 160, 161. 
the Ou<lbaja. Sahodha. and Kanina, 161, 162. 
the Eshetritja. 162—166. 
the Dvyamushytiyaiia, 166, 166, 166. 

the Datta, Kfitrima, Svayomdatta, Krita, and Apaviddha, 166. 
unborn descendants, 176. 

seniority as between bouh of different wives, 178. 
offspring of mixed marriages, 179 -^161. 
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80NS-(r^iif/f.) 

oonipetibion botween le^timaie «nd sabsidiarj ioeib, 181. 

aftor-born sont, 181 — 185. 

illeflritimnie sons, 185—190. 

BODt of the same mother, but of a different father, 207, 908. 

Bucoemion of, to Stridhana. 2G0 — 266. 

when incapable of inheritin|^, 27 1 — 279. 

See Adoption f Extlwion^ Partitwn^ Priw^geniture^ Sticeeision, 

SOUTHERN INDIA. Bee Madras Uu>. 

STEPBROTHBR- 

succeaiiion of. aocording^ to the earlj law, 191, 196. 
according^ to the modern law, 206—208. 

STEPORANDMOTHER— 

share allotted to, bj some writers, 137, 188. 

STEPMOTHER— 

whether entitled to a share on partition, 103, 187, 138. 
position as an heir, 206. 

STRANGERS— 

inherit on failure of relations, 222. 

STRI'DHANA— 

to be deducted from the share on partition, 137. 

analogoni institations among other nations, 226, 227. 

r/jr/y /<iiP, 227— 248. . 

the Dhnrmaautms on female property, 227, 228. 

derivation and technical nature of the term * Stridhana,* 228, 229. 

Stridhana six- fold. 229, 230. 

Mfinu> definition. 230, 231. 

ViHhiiu and Ynjnavalkja, 231, 232. 

TariouM deflnittons of the term Cnlka, 282, 283. 

it^ real meaning, 233, 234. 

Kiitjnyana on female property, 231 — 236. 

Vjnua. 2.16. 

DeTsla, 2.36. 

dominion over Stridhana. 237 — 241. 

the Dharmasutras and Mann, 237, 238. 

Niirada, 238. 

TajnaTalkjra. 238,239. 

Katjiiyana, 239, 240. 

Prajn|>aU. 240. 

Ikihaapati. 240.. 

Vyiaa, Mahiibhirata and Derala, 271. 

Stridhana and inherited property, 241, 24S. 

wodrrn law, 242—259. 

Bengnl School, 242. 

the technical sigrnification of the term ' Stridhana ' annulled in the 

Mitokfibarii. 242. 
objections to thifl theory. 242. 313. 
Yitjnnvalkya miKundcrBt-ood by Vijni«noQTara, 243. 244. 
inaccuracies in Colebrooke's translation of the Mitikshari, 244—246. 
Mr. Mnjnes th«H)ry, 246, 247. 

UAO of the term *Rtndhona* in the MiUkshari, 247, 248. 
chnrncter of the Mitiksharii theory, 248. 

tbo Mitakshara theory upheld by subsequent writers, 248—250. 
dominion orer Stridhana, 251 — 259. 
Mitakshara. 251-252. 
Bfayfikba, 252—251. 
Viramitrodaya, 254. 
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STftrDHANA— (c^^/.) 
Vivadatandaya, 264. 
other Bohools, 264. 
Smfitiohnndrika, 265. 
Hadhayija, 266. 
Baranyativilasa, 266. 
Bajrabliitfa. 266. 
Baghanandana and Grik)rliihi;^a, 267. 

Eroperty obtained bjr partition, 267, 268. 
[ithila doctrine, 268, 269. 
immoyable properW, 269. 
result of Lecture A, 269. 
aaooeasion to Stridhana, see Sueeettion, 

Bee also Daughter, JUaiden, Women, 

SUCOBSSION— 

supposed to be baaed on spiritual eiffcaoj, 168, 178—176. 

refutation of that theory, 1C8, 169. 

Craddbas and succession, 169 — 176. 

diyision of the law of, 176, 176. 

1, sueoestion to a male, 176 — 225. 

unborn descendants, 176. 

seniority and primogeniture, 176—181. 

the offspring of mixed marriages, 179 — 181. 

Bubsidiary sons, 181. 

competition between subsidiary and legitimate sons, 181, 188. 

share of an adopted son where a legitimate son is born subeequentlj, 

182—186. 
right of representation, 186. 
illegitimate sons of Cudras, 186—190. 
desoendants of an emigrant heir, 190, 191. 
the early law in regard to obstruetttd inhvritaiioe, 192 — 196. 
exclusion of females, 192, 198. 
females allowed to inherit, 193. 

question as to priority between brothexB and parents, 191. 
half-blood originally excluded, 194. 
exclusion of cognates, 196. 
reunion, 196, 196. 

the modern law in regard to obstrueted i»herita»ee, 196^226. 
succession of the widow, 196. 
she succeeds on certain conditions only, 196 — 198* 
divided and undivided estates, 198, 199. 
mode of division between several widows, 199. 
daughter-in-law, 199. 
daughter. 200. 

growth of the rules regarding the soooeesion of danghten, 800, 201. 
daughter's son, 201. 
the son of the daughter's son, 202. 
daughter's daughter, 202. 
parento, 20.3, 201. 

question as to priority of the mother or father, 204, 206, 
brothers, 206. 
graudwothor, 206. 
half-blood, 206. 
nephews, 207. 
sisters and nieces, 207. 
sons of the same mother, 207. 
grauduophews, 208. 
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8UCCB.SSI0N-(r/»ji//l.') 

Kencral prinoiploa govorning tho snooeflBion of remote kindred, 208, 

2()U. 
MiUkflhara »jntem, 209 — 213. 
Ootriijii Sapinfliui, ibid, 

tabalar ajnop^iR of heirs aooording to Mitiktharft system, 212. 
Kandhut. 213, 2U. 
the technical nine Bandhns, 21 4. 
wide meaning of the term Bandhn, 214, 215. 
order of precedence among the Bandhos. 215, 210. 
inpertion of Bandhos between the agnates in Bengal, 216, 217. 
exclusion of females in Bengal. 217. 218. 
and in the SrafiUchandrika and Virnraitrpflaja, 219. 
admission of females to suooession, 219, 220. 
tho Majukha on female snoo^ssion, 220. 
MiUkshara doctrine, 221, 222. 

snooemion of the spiritual teacher and other strangers, 222. 
sncoemion to a member of a religions order, 222, 223. 
reunion, 223, 224. 

its extent and importanoe, 224, 226. 
2, mrreMion to a female ^ 260—270. 
whj Stridhana goes in a special line of desoeni, 260. 
simultaneous sncoession of msles and females, 260, 261. 
earlj texts on sncoession to Stridhana, 260—262. 
growth of these rules, 262, 263. 
modified by tho Commentators, 268, 
Mitskphara system, 263, 264. 

applicable to inherited property as well as to Stridhana proper, 264, 

265. 

Diiyabhnga system, 265, 266. 

succession to Stridhana in the other Schools, 266. 

special rules in regard to inherited property, 266. 

meaning of the term Dsyada, 267. 

character of the diTors systems of snooession, 267, 268. 

extracts from unpublished works. 268. 269. 

succession of distant relatiTes, 269, 270. 

SUTTBB. Bee SntU 

TODARA'NANDA — 

ideotifled with '\€h]%t Mall. 19. 20. 

[it appears more probable, howerer, that the designation of 
To«Urananda belongs by right to the work compiled by fodar Mall.] 

UCANAS- 

age and authorship, 68, 60. 

VAIJAYANTr— 

a Commentary on the Vishnu- smfitl, 16. 

VARADAnAJA— 

daUf and character of his Treatise on Inheritance, 21. 

VASISIITHA— 

age and authorship, 36 — .39. 

VEDAR^ 

how far a source of law, 31. 
relation of, to the Dharmasut ras, 89. 

VICVRCVARA- 

date and compositions of, 14, 16. 
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VIJNA'NBOYATIA. See MUdhthara. 

VILLAGE COMMUNITIES— 
in Hindd Law, 88, 89. 

VISH^IU— 

Dharmaautra attributed to, 38, 89. 

its original appellation, ihid, 

no Dliarmaaritra oooordiug to Rajkamar Sarvodbikiri, ibid, 

VIVifDA'R^JAVABHANJANA— 

a rare law-book probably of the Bengal School, 22. 

VYASA— 

age and authorship, 64. 

WESTERN INDIA. See Bombay Law. 

WIDOW— 

has the option of preserving chastity or performing Sati, 79—81. 

exercises u sort of guardianship over sons, 82, 83. 

entitled to a share on partition, or to maintenance, 103, 104. 

her right to maintenance arises on failure of assets even, 134, 135. 

her right to a shore explained as a claim to maintenance, 135—137. 

the same explained literally, ibid, 

reduction of her claim where she has Stridhana, 137. 

Niyoga explained as an early mode of making proridoa for the 

widow, 162, 163. 
gradual recognition of her right of inheritance, 193, 194, 195. 
various restrictions of her right, 196, 197. 
limited to undivided estates outside of Bengal, 197. 
why not in Bengal, 197, 198. 

division of the property between several widows, 199. 
unchaste widows excluded from inheritance, 279 
the early law more harsh in that respect than the modem law, 279, 
280. 
See Partition^ Sati, SuccessioH. 

WIFE— 

degraded position of, under the early law of India, 77^*79. 
gradually improved. 81. 

See Partition, Stridhana, Siujceuion. 

WILLS— 

unknown to Hindu Law, 98. 

WOMAN*S ESTATE. See Stridhana. 

WOMEN— 

legal position of, 76 — 81. 

excluded from inheritance, 192, 19.3. 

gradual recognition of their capacity to inherit, 193-194. 

succession of female Sapindas under Mitakshari Law, 208—214, 219 

—222. 
exclusion of distant female relations in the Bengal School, eto., 

217—219. 
grounds of exclusion from inheritance in the case of femaleii 879« 
See Daughter, Maiden, Mother, Sinter, Widoto, Wife. 

YA'JNAVALKYA— 

importance of his Ck)de, 18. 
iU date, 48, 49. 
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Page 19, Unet 17, 21 ,for * Saukihyas * and • StLukthj%; read * GtLukhjtm * 

and *8aakbya.' 
,, 19, line 17, add in margin, * fodM Mall.' 
„ 21 , line 6, add in margin, ' SarasvatiTilisa.* 
„ 23, line \, before 'in,* insert 'and.' 
„ 23, line 18, and page 24, Ziiitf 99, for ' Dvaityanir^aya/ fv«<< < DTaita- 

nirii^aya.* 
„ 27, lifU! 29,/or ' last,* tmiI • loat* 
„ 43, lojft line, for * of,* read ' Of.* 
„ 44. line R, for * Vajraaucl** read < Yajrasuohf. * 
„ 51, line 10 of tks heading, for * DharmaatOraa,* read * DhannaaGtras.* 
„ 76, line 17, for * too,' read * two.* 
„ %\,note3, line 4, for * Hjidu7a9cha* and ' AmantraQcha,* read 

' n7adaja9cha ^ and* Amantri^oha.* 
„ 83, note 6, la»t line, for * state,* read ' estate.* 
„ 91, noU \, line 6, for * Ns: read • Na,* 

„ 93,ik»/r2, line \, for '^r^nfH' read 'ntn^lf;' and add * at the 

end of this note,* 
„ 96, line 1, for 'others,'* read 'others,* 

96, line \S,for (M&dhuparkika), read (Midhnparkika)*. 

99, line 27, for * esUtes/ read * esUte.* 
,. 100, line 23, for * sUte,* read ' estate.* 

100, nete, line 8, for * Kalluka,* read ' Knlluka.* 

102, line 86, for * claimant,* read * element* 

103, line 2, for • Two,* read * These.* 
„ 103, line 4, for 'oome,* read 'came.* 

„ 103, line 7, for ' RepresenUUre,* read ' Representation.* 

„ 103, line 3i, for 'showed,* rttwJ 'shown.* 

„ 104, line U,for 'SmriU,* read 'SmfiUs.' 

„ 106, line 14, dele ' been.* 

„ 110, note 1, line 8, for * 108.* rrtwl « 187.* 

„ lll,/iv84,>r 'gifts,* read 'gift* 

„ 113, note 1, line 4, for ' Vi9Tanya,* r«M< ' Vi^rarupa.* 

„ 114, note 2, line 8, /or ' p. 108,* read ' pp. 86, 87.* 

„ 1 17, line 8, for *{Pratigraha); read *Fratigraka.* 

„ 118, line 16, for * embraces,' rrtirf ' embrace.' 

„ 120, note 2, line 6, /trr ' DraTjiTirodhena,' read • DraTyatirodhena.* 

„ 121, note 8 has been erroneoosljr placed before p. 122, note 1.' 

,, 122, /jiur 20, in margin, add • VifidachinUma^' 

23 
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Paf» IS2, uole a. line i,ftr 'LobdhnDBtaii,' reai 'UbdhAU tan. 

„ 13*, iiM 9, for ' roaaons, rmd reason.' 

„ 126,110(0 1, line 6, for reading, rtad 'lenderinc.' 

„ 126; itote B, line ^, for ' VI. I,' read ' II. 1. 1.' 

„ 127, IiM 23, far (p. IB), rtad (p. 46).i 

„ ii7, line 2i, for Vaijajnuti,'' reoJ ' T»ij*rMlti. ' 

„ 129, ««) 8,/«- ' not, i-™.i now. 

„ ISO, noU 3, Iiiu 4, /ur uneqaal, rvad ' equal.' 

„ 131, note I, for -U, riJtd 101. 

,, 133, IJM 32, /xr 'purtilioa, read ' ptwiUon.' 

„ lS7,w>to6,nMl, /»!■ (§100), rcfld (jlOO. 

„ HI, line 2i, for ' avonajam. read ■rimyun.* 

„ \H,Un»\6, for Doj&iuLislif&yuiiiii,' iruJ ' DTyanilubjIjB^' 

„ ICO, note 3, iiw 1,/!^ ' no ' read ' Dot' 

„ ISl, liM 20, /or 'iivptiar,' read 'nMptia*: 

„ 156, liM 14, after obviDUsIf I'aicW to. 

„ leS, line 20, far ' Drocidiau read DruTidiaa. 

„ 16S, Jim 37,/i>r' rolioved, read unrelieved. 

„ ISG, iMtoS, ^f 'T, Qrim«n,' read J. Otimm.' 

„ IBB, Jiu 2B, /vr ' Boita,' read • (KriU.)' 

„ 1S8, liw 27, /ur Apofiddliu, Apa9lddhitka,' read 'Apartddha' 

' ApaTiddhaka.' 
„ 167, liite 16, for ' imilatut' read ' iiKitalwr.' 

„ I6&, Hota S, for • ICG' read • !S7.' 

„ lG0,I>iuul9, 22, and jiage ISl, line 22, /«r < Dattakamnndi,' remS 

' Dattakakanmudi.' 
„ 161, liae H.for •>. 30,' read ' 6.20.' 
„ 161, IiM2e,/i>r< fitted,' read ■ fltter.' 
„ IBS, note 2, lait lina, far ' Ute,' read ' Oalantta.' 
„ I6i,ni>le 1, line i, for 'appeared to bs the Tian/.rMif 'i 

to be the viaw.' 
„ 171, /iM 3&,for 'Iialua,' read ' laaen*.' 
„ 171,1^^ neU2. 

„ 1T2, line 31, /ur ' show,' read ' •howa.' 
„ 171, llHo 13, for 'downarJa,' read ' dairnwacda,' 
„ m.liMii, 41 for b]„.ik, read • b\ao]c.: 
„ 1S2, li»eM, ii manjia,jiJ.i 'The moilarn law.' 
„ 183, Jiw U, in nargin, add ■ Share of the adopted MB.' 
„ 183, aafBl,;!)!* ),/.-. iTOlS:, «a<i'Trai(t' 
„ ISS, 1110 6, for ' aelected.' 'read • ittutud.' 
„ IBS, line 16, for • difficult anally.' read ' diffionlt;.' 
„ IS6, liM 11, /or 'put. iniJ nitjaiit. 

„ li9, dele, line 7, 'The sUtctUDUta — /i<ic IS, 'Commentaij, 
„ 196, line 26, for • (with bis,' read ' with Lit ( ' 
„ 197, note, far ' Mat.,' read • Hit.' 
„ 2IB, liu 8, for 'kinanian,' read ' kiuamen,' 
„ ilS, note I, Um 2, for ' differ- enl,' read • different.' 
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ERRATA. 347 

Page 217, lin^ VI, for * Goirajd,' read * Gotraja: 
„ 218, lifuf 8, for * Bandhar,* read * Bandbnli/ 

220,linr 18, /or * gender, •* read 'gender/ 

220, /»Jir32,/or « Mayukha; read 'MayukliaV 
„ 220, note 2, latt line, for ' ffiT^H T * '■<?«^ ' ^T^WT * 
„ 222, line 9, for * Arthaveda* and 'Vidhi/ read *ArihaTida* and 

• Vidhi/ 
„ 223. line 17, >r ' Akatirthin,* read * Ekaiirthin/ 

235. line fiB.for * annas/ rettd * Panaa/ 

238, note 1, line ZJor *firTr4' read 'flf^TT ' 
„ 242, /i»^29. ^/<f*and/ 
„ 244, line 40, for * texts ' read * text* 

259, line 24, for * a,' read * an/ 

260, heading, line ft, for 'oharaoter/ read ' — Oharaoier/ 

261, line \%,for * woman/ read * women/ 

263, line \2.for * donars/ read * donortu* 

264, line 21, for * fearfnl/ read * fanolfal/ 
., 264, line 86. for * bring,* r<!«rf • being.* 

., 265, line 4, for • rain,* read * train.* 

„ 265, line 4^, for * yn/ read * yu.' 

.. 269, line l,for ' differs/ read * differ.* 

., 269. note 1, /ijwf 6,/r»r « (p. 266) tbat/ r/vw< * (p. 248) that he.' 

,, 271, /in/* 31./r»r ' antegories/ read 'categories.* 

., 272, note, for ' P. 260,* read ' Lectnre VL* 

The theory regarding the riee of the metrical Smfitis in special Schools 
of Law baa been derived, in the main, from Professor Bflhler's Talnabls 
BIS. Ijeotnres on Indian Family Law. A reference to that work should 
be inserted in its place in Lectnre II. 
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